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CONSIDERATIONS MOVING FROM THIRD 
PERSONS. 


‘i. most actions upon contracts, the consideration “ moved” di- 
rectly from the plaintiff to the defendant, either by way of a 

benefit conferred or a loss sustained, or both, and the promise 

sued upon was made by the defendant directly to the plaintiff. 

But occasionally the whole consideration arises between the de- 
fendant and some third person other than the plaintiff, and the 
promise is made to such person alone ; and the question arises, 
Can any other person than the promisee maintain an action upon 
such promise, solely because he is beneficially interested in its 
performance? Many cases seem to hold that he can. Is that a 
universal, or even a general rule? Is not the general rule the 
other way? If A. sends a present to B. by an express-man and 
pays him double price upon his promise to deliver the article 
promptly, can B. recover damages for the carrier's non-performance 
of that contract ? 

A perfect, well rounded contract requires not only a promise 
and a consideration, but a participation by each party in both of 
these elements. Possibly a privity as to only one might not always 
be fatal, though even this is doubtful ; but a want of privity as to 
both the promise and the consideration certainly seems to be an 
insuperable obstacle to an action, upon the strict principles of the 
common law. If no other reason existed, the fact that the person 
who furnished the consideration, and to whom the promise was 
made, could always maintain an action upon it, seems to be a suffi- 
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cient reason why another person could not, even though interested 
in the performance. To allow two actions by two disconnected 
persons, having opposite interests, upon the same promise, would 
indeed be anomalous.! 

That a plaintiff cannot maintain an action when the whole con- 
sideration moves from a third person to the defendant, and the 
defendant’s promise is made wholly to such third person, has been 
the law of England for over two centuries.” 

A marked illustration of this principle occurred in the recent 
case of Tweddle v. Atkinson,® in which two fathers, whose children 
had intermarried, promised each other to pay acertain sum to the 
son as a marriage portion. One of them failed to pay according 
to the agreement, and it was held that the son could not maintain 
an action for the amount, notwithstanding the relationship between 
the promisee and the son, and notwithstanding the contract itself 
stipulated that the son might do so.* 

In America also the same general principle has been often 
adopted. This subject was carefully examined in Exchange Bank 
v. Rice,® where Mr. Justice Gray says, “ The general ruleof law is, 
that a person who is not a party toa simple contract, and from 
whom no consideration moves, cannot sue on the contract, and 
consequently that a promise made by one person to another, for 
the benefit of a third person who is a stranger to the consideration, 
will not support an action by the latter.” In Edmundson v. Penny,® 
Gibson, C. J. says, “ The plaintiff must unite in his person both 
the promise and the consideration of it, in order to recover.” 

A few illustrations of this rule may be given. 

In Treat v. Stanton,’ S. bequeathed $100 to each of five nieces, 
and appointed T. her executor. He placed the amount of the lega- 
cies in the hands of the defendant, who agreed with him to pay the 
nieces when they became of age, according to the terms of the will. 
It was held that the executor, and not the nieces, was the proper 
person to enforce that contract. 

In Ross v. Milne,’ the defendant, in consideration of a transfer 





1See Corey v. Powers, 18 Vt. 589 (1846); Bank of the Republic v. Millard, 10 
Wall. 156 (1869); Guthrie v, Kerr, 85 Pa. St. 303 (1877). 

2 Bourne v. Mason, 1 Ventris, 6 (1669); Crow vw. Rogers, 1 Str. 592 (1724); Price 
v, Easton, 4 B. & Ad. 433; 1 N. & M. 303 (1833). 

31 B, & S. 393 (1861). 

4 See also Byrne v, Byrne, 7 Ir. Jur. N. S. 221 (1862). 

5 107 Mass. 41 (1871). 7 14 Conn. 445 (1841). 

‘61 Pa, St. 335 (1845). 8 12 Leigh, 204 (1841). 
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of property to him by the mother of the plaintiff, agreed with her 
to pay the plaintiff 4 500 within two months after the mother’s 
death ; and it was held that the plaintiff could not recover upon 
that contract, as the consideration moved fromanother. In Cum- 
mings v. Klapp,! the plaintiff had an execution against one C. for 
$72.21, which he put into the hands of an officer for collection. 
The defendant, a friend of C., promised the officer to pay the debt 
in three months, in consideration of the officer’s forbearance for 
that time to collect of C. Held, that the plaintiff, not being privy 
to the promise, nor consenting to the forbearance, could not main- 
tain an action upon it. So if A. has a claim against B., and B., 
having a similar claim against C., obtains a promise from C., for 
a consideration paid him by B. to pay A.’s claim, A. cannot 
maintain an action against C. on that promise, being a stranger 
to the consideration and to the promise, and not having accepted 
C. as a debtor in lieu of B.2_ In McCoubray v. Thomson,? one G., 
owning a farm of the value of £196, wished to divide it equally 
between M. and T., and all three agreed that he might convey it 
to T., and T. promised to pay £98 to M. Held that M. could not 
maintain an action for the amount, although he was privy to the 
promise, simply because no consideration moved from him.* 

So in Linneman v. Moross,® a father devised property to his son, 
who promised him, in consideration thereof, to pay the plaintiff, a 
daughter, $10 a month for life. Held, that she could not main- 
tain an action at law upon such promise, and that, if it created a 
trust, it could not be enforced on the law side of the court. 

In National Bank v. Grand Lodge,® the Masonic Hall Associa- 
tion issued its bonds to the amount of $200,000; some of which 
were held by the plaintiff. Subsequently, the defendant corpora- 
tion voted to assume the payment of the bonds, provided the Ma- 
sonic Hall Association would issue its stock to said Grand Lodge 
to the amount assumed as fast as the bonds were paid. Held, 
that the plaintiff could not recover on such promise, for want of 
privity, and Mr. Justice Strong thus states the rule on this subject : 





1 5 Watts & S, 511 (1843). 

® Ramsdale v. Horton, 3 Pa. St. 330 (1846); and see Torrens v, Campbell, 74 Pa. 
St. 470 (1893). 

32 Ir. Rep. C. L. 226 (1868). 

4 See also Faulkner v, Faulkner, 23 Ont. Rep. 252 (1893). 

5 98 Mich, 178 (1893). 

6 98 U.S, R, 123 (1878). 
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“We do not propose to enter at large upon the consideration of 
the inquiry how far privity of contract between a plaintiff and de- 
fendant is necessary to the maintenance of an action of assump- 
sit. The subject has been much debated, and the decisions are 
not all reconcilable. No doubt the general rule is that such a 
privity must exist. But there are confessedly many exceptions to 
it. One of them, and by far the most frequent one, is the case 
where, under a contract between two persons, assets have come to 
the promisor’s hands or under his control which in equity belong 
to a third person. In such a case it is held that the third person 
may sue inhis own name. But then the suit is founded rather on 
the implied undertaking the law raises from the possession of the 
assets, than on the express promise. Another exception is where 
the plaintiff is the beneficiary solely interested in the promise, as 
where one person contracts with another to pay money or deliver 
some valuable thing to athird. But where a debt already exists 
from one person to another, a promise by a third person to pay 
such debt, being primarily for the benefit of the original debtor, 
and to relieve him from liability to pay it (there being no nova- 
tion), he has a right of action against the promisor for his own 
indemnity ; and if the original creditor can also sue, the promisor 
would be liable to two separate actions, and therefore the rule is 
that the original creditor cannot sue. His case is not an exception 
from the general rule that privity of contract is required. There 
are some other exceptions recognized, but they are unimportant 
now. The plaintiff's case is within none of them. Nor is he sole 
beneficiary of the contract between the association and the Grand 
Lodge. The contract was made, as we have said, for the benefit 
of the association, and if enforceable at all, is enforceable by it.” 

So where the defendant had agreed to deliver certain goods to 
A., and A. gave him a written order to deliver the goods to B., and 
the defendant accepted the orderand returned it to A., who gave it 
to B. as collateral security on a debt, it was held B. could not main- 
tain an action against the defendant on the order and acceptance, 
for he furnished no consideration for it, and the contract was with 
A. and not with B.! 

It is for the same reason, among others, that the payee and 
holder of a check on a bank cannot maintain an action on a 
promise made by the bank to the drawer of the check, to pay all 





1 Rogers v. Union Stone Co., 130 Mass. 581; Morse v, Adams, Id. 585 (1881). 
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checks which he might draw on the bank, in consideration that 
he would deposit his funds in said bank, which had been done. 

So where in a policy of life insurance the company promises to 
pay the amount insured to the assured, his executors, administra- 
tors, or assigns, “for the benefit of his widow, if any,” the widow 
cannot, at common law, maintain an action thereon in her own 
name,’ especially if such policy be under seal.? 

So a promise by a remaining partner to his retiring partner, 
upon a consideration between them, that he will individually pay 
all the firm debts, cannot in some courts be enforced against him 
individually by a firm creditor;* much less can such promise be 
enforced against one who was only a surety for the performance of 
such partner’s promise, such surety receiving none of the assets.° 

In Vermont too it is well settled that the general rule is that 
only the person to whom the promise is made, and from whom the 
consideration moves, can maintain an action at law upon it.6 So 
in Michigan,’ Minnesota,’ and Indiana.® 

Thus far there is approximately an accord in the different States 
on this subject. But there remains another class of cases where 
much difference of opinion exists. In the first place, it is quite 
generally agreed that if a debtor, without the knowledge of his 
creditor, conveys property to a third person, or, for some other 
consideration between them, procures a promise from such person 
to pay or guarantee the debt, the creditor cannot afterwards, upon 
learning of such promise, recover the debt from such third person, 
not having discharged the original debtor. And logically that 





1 Carr v. National Security Bank, 107 Mass. 45 (1871) ; Bank of the Republic v. 
Millard ,10 Wall, 152 (1869) ; AZtna Nat. Bank v, Fourth Nat. Bank, 46 N. Y. 82 (1871). 

2 Bailey v. N. E. Insurance Co., 114 Mass. 177 (1873) ; Chamberlain v, The N. H. 
Fire Ins, Co., 55 N. H. 249 (1875) ; Stowe v, Phinney, 78 Me, 244 (1886). 

3 Flynn v. North Am. Life Ins, Co,, 115 Mass. 449 (1874). 

4 Merrill v, Green, 55 N. Y. 270 (1873) ; Morehead v. Wriston, 73 N, C. 398. 

5 Campbell v. Lacock, 40 Pa, St. 448 (1861) ; and see Morrison v, Beckey, 6 Watts, 
349 (1837). 

6 Crampton v, Ballard, 10 Vt. 251; Pangborn v, Saxton, 11 Vt. 79; Hall v, Hun- 
toon, 17 Vt. 244; Fugure v. Mutual Society, 46 Vt. 369 ; Fairchild v. N. E. Mut. Life 
Association, 51 Vt, 623, 

7 Wheeler v. Stewart, 94 Mich, 445 ; Hidden vw Chappel, 48 Mich, 527. 

8 Jefferson v, Asch, 53 Minn. 446, 

*Salmon v. Brown, 6 Blackf. 347 ; Farlow v. Kemp, 7 Id. ° 5445 Britzell v. Fryberger, 
2 Ind. 176; Conklin v. Smith, 7 Ind. 107. 

1° Owings v. Owings, 1 H. & G. 484 (18278 Butterfield v. Hartshorn, 7 N. H. 345, 
(1834) ; Blymire v. Boistle, 6 Watts, 182 (1837) ; Warren v. Batchelder, 15 N. H. 129 
{1844); Finney v. Finney, 16 Pa, St. 380 (1851); Manny v, Frazier, 27 Mo. 419 (1858); 
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rule would apply, although the debt to the plaintiff be secured by 
mortgage of the debtor’s real estate, and, in his subsequent con- 
veyance of such estate to the defendant the latter assumes and 
promises to pay the mortgage debt to the plaintiff as a part of 
the consideration of the conveyance. Mellen v. Whipple,! is an 
important case in support of this position ;? especially so in case 
of a promise by a second mortgagee to the mortgagor, which the 
first mortgagee seeks to enforce in an action at law in his own 
name.® 

In such cases, as well as in cases of unsecured debts, the 
grantor of the equity has undoubtedly a right of action against the 
grantee, if he fail to pay the mortgage debt within a reasonable 
time after maturity ;* in which action the grantor can recover 
damages to the full amount of the mortgage debt, if overdue, 
even if he has not yet paid it. If the mortgagee himself also has 
a right of action against the grantee of the estate, the latter may 
be liable to two actions by different parties, acting independently 
of each other; and after having paid the debt in full to his grantor, 
who has retained the money, the grantee is still in danger of being 
called upon by the mortgagee to pay again to him. 

Many cases, however, have enforced such contracts against the 
grantee in a suit by the mortgagee; but some of them were 
brought distinctly in equity ; some were on the equity side of a 
court which combines both law and equity; some rest upon the 
assumed ground that the estate conveyed to the defendant and 
the retention of part of the purchase price by him makes him the 
holder of a trust fund to which the creditor can resort in law, even 





McLaren v, Hutchinson, 18 Cal. 80 (1861) ; Clapp v. Lawton, 31 Conn. 95 (1862) ; 
Robertson v. Reed, 47 Pa. St. 115 (1864) ; Pipp v. Reynolds, 20 Mich. 88 (1870) ; 
Turner v. McCarty, 22 Mich, 265 (1871) ; Halsted v, Francis, 31 Mich, 112 (1875) ; 
Wheat v. Rice, 97 N. Y. 296 (1884) ; Edwards v. Clement, 81 Mich. 513 (1890) ; Mor- 
rill v. Lane, 136 Mass. 93; Borden v, Boardman, 157 Mass. 410 (1892). 

‘1 Gray, 317 (1854). 

* And see also Prentice v. Brimhall, 123 Mass. 293 (1877) ; Crowell v. Hospital of 
St. Barnabas, 27 N. J. Eq. 650 (1876); Biddell v. Brizzolana, 64 Cal. 354 (1883) ; 
Page v. Becker, 31 Mo 466 (1862); U. S. Mortgage Co. v, Hill, Mass, Dist. Ct. (1879); 
Gurnsey v. Rogers, 47 N. Y. 233 (1872). 

3 Brown v, Stillman, 43 Minn, 126 (1890) ; Pardee v, Treat, 82 N, Y. 385 (1880) ; 
Clark v. Howard, 74 Hun, 229 (1893) ; Vrooman v. Turner, 60 N. Y, 280; Loril- 
lard v, Clyde, 122 N. Y. 498 (1890); Durnhurr v. Rau, 135 N. Y. 219 (1892). 

4 Braman v, Dowse, 12 Cush. 227 (1853); Pike wv. Brown, 7 Cush. 133 (1851). 

5 Locke v. Homer, 131 Mass. 93 (188 ; Furnas v. Durgin, 119 Mass. 501 (1876), 
and cases cited on p. 507; Reed v, Paul, 131 Mass, 129 (1881) ; Williams v, Fowle, 
132 Mass. 385 (1882). 
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without any promise ; while still others consider that the mort- 
gagor, when receiving the promise, acts as agent for the mortgagee, 
which act the latter may, and by bringing the action does, ratify 
and adopt. But none of them seem to deny the liability of the 
grantee to an action by his grantor to whom the promise is made, - 
and from whom alone the consideration is received ; and this view 
seems to leave the grantee liable to as many actions as there are 
creditors of the grantor whom he has agreed to pay. Some of 
the cases sustaining such actions are Burr. v. Beers ;! Thompson »z. 
Thompson ;? Thorp v. Keokuk Coal Co. ;* Merriman v. Moore ;* 
Urquhart v. Brayton ;° Miller v. Billingway ;® Wood »v. Moriarty ;7 
Crawford v. Edwards ;§ Booth v, Conn. Mutual Life Ins. Co.® 

There are several classes of cases, sometimes cited as supporting 
actions by a mere beneficiary, but which when carefully examined 
fall quite short of affirming such to be the general rule. 

1. The first is where the consideration is advanced by and the 
promise is made toa third person, who is acting as agent or on be- 
half of the plaintiff, either known or not known to be such agent ; 
for in such cases the consideration is in legal contemplation ad- 
vanced by the plaintiff himself, and the promise is made to him.” 
Some early cases seem to have held that a near relationship be- 
tween the promisee and the plaintiff, such as father and son, would 
sufficiently constitute an agency, so that the action might be main- 
tained by the son upon a promise made to the father." The modern 
view, however, is that such relationship does not, in and of itself, 
create an agency, and is at most only a circumstance tending to 
show an actual agency, and that something more must be shown 
than mere relationship to vary the rule applied in other cases.” 

2. The second is where the plaintiff furnished some part of the 
consideration, and shared also in the promise ; as where a debtor 
transfers all his property to a third person, who agrees with him 
and his creditors that he will pay the grantor’s debts to them, and 
they assent to it, and discharge the original debtor ; no doubt such 
creditors can recover of the promisor, for they part with a consider- 





1 24N. Y. 178. 495. Pa. St. 78. 715 R. I. 578. 
2 4 Ohio St, 333. 512 RI, 169. 8 33 Mich, 385. 
348 N, Y. 253. 6 ar Ind, 489. 9 43 Mich, 299. 


10 See Carnegie v, Waugh, 2 D, & R. 277 (1823) ; Hubbert v. Borden, 6 Whart. 79 
(1840); Barry v. Page, 10 Gray, 398 (1858); Ford v. Williams, 21 How. 287 (1858). 

11 Dutton v, Poole, 2 Lev, 210 (1677); Felton v, Dickinson, 10 Mass, 287 (1813). 

12 Tweddle wv, Atkinson, 1 B. & S, 396; Marston v. Bigelow, 150 Mass. 45; Wilbur v, 
Wilbur, 17 R, I, 295. 
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ation by discharging the original debtor, and are also participants 
in the promise. These cases are plain enough on the familiar doc- 
trine of novation.! 

3. The third, and by far the most numerous class, is where a 
debtor places money, or its equivalent, in the hands of a third 
person, upon his promise to pay the creditor; the creditor in 
such cases can recover the amount of such third person. This 
is familiar law everywhere.?_ But such recovery is usually by an 
action for money had and received to the plaintiff's use, — an equi- 
table action, — sustainable, not decause the defendant promised to 
pay to the plaintiff, but equally sustainable although he actually 
makes no such promise,’ on the familiar ground that, wherever one 
has money in his hand which in equity and good conscience be- 
longs to another, the latter may recover it in assumpsit for money 
had and received. Thisis so, even if the defendant refuses to pay 
it over on demand.* 

That the action in such cases is not based upon the defendant’s 
express promise to pay the plaintiff is apparent from the fact that 
if the defendant, for one and the same consideration, also promises 
to do some other thing for the plaintiff besides paying the debt, the 
plaintiff could not enforce such special promise in other respects. 
So also, if another person who does not himself receive the money, 
or other property, gives his guaranty to the debtor that the actual 
receiver shall deliver the money or pay the debt promptly, the 
creditor cannot maintain an action against such guarantor for 
failure to perform the promise.® The fact also that the creditor can 
recover only the amount so placed in the defendant’s hands, and 
not necessarily his whole debt, although the defendant promised to 
pay the whole, shows that the action is not founded upon the 
special promise, but only upon the fact of assets received. 

Many of the cases cited in support of the general right of a mere 





'Tatlock v. Harris, 3 T. R. 180; Heaton v. Angier, 7 N. H. 397; Wilson v. Cope: 
land, 5 B. & C. 228. 

2 Lilly v. Hays, 5 Ad. & El, 548; 1 N, & P. 26 (1836) ; Crampton v. Ballard, 10 Vt, 
251 (1838); Arnold v. Lyman, 17 Mass. 400 (1821); 9 M. & W. 411; Carnegie v. Morri- 
son, 2 Met, 402(1841); Phelps v. Conant, 30 Vt. 277(1858); Bank of Missouri v, Benoist, 
10 Mo, 327 (1847); Putnam vz, Field, 103 Mass. §56 (1870); Torrens v, Campbell, 76 Pa, 
St. 470,(1873) ; Barber v. Bucklin, 2 Denio, 45 (1846); Delaware & Hudson Canal Co, 
v. Westchester Co, Bank, 4 Denio, 97 (1847); Beers v, Robinson, 9 Pa. St. 29 (1848); 
Vincent v, Watson, 18 Pa. St. 96 (1851). 

8 Hall v. Marston, 17 Mass, 575. 

4 Frost v. Gage, 1 Allen, 262 (1861). 

®> See Campbell v. Lacock, 40 Pa. St. 448. 
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beneficiary to bring an action fall under one or the other of these 
three heads ; some others are explainable on other grounds, while, 
on the other hand, a few are quite in conflict with the views herein 
expressed, and the authorities cited above. 

One other consideration bearing upon this question. All agree 
that on sealed instruments and promissory notes a person not the 
payee cannot recover merely because it is expressed to be “for the 
benefit’ of such person. But why any difference, so far as the 
right of action is concerned, between a promise under seal and one 
not? If the promisee is as distinctly and specifically named in the 
one case as in the other, is there any substantial reason for apply- 
ing 2 different rule? 

In view of the authorities upon this subject, can it be safely said, 
as it sometimes is, that at common law, “ whenever one makes a 
promise to another for the benefit of a third person, the latter may 
maintain an action at law upon such promise” ? 

Edmund H. Bennett. 


BosTon, Nov. 1, 1895. 
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GENERAL AND PARTICULAR INTENT IN 
CONNECTION WITH THE RULE 
AGAINST PERPETUITIES. 


STATE Court of reputation has lately decided an important 

question of common law contrary to every previous case. 
The question has come up repeatedly in the English courts as 
well as in the courts of many of the United States, and has al- 
ways been answered the other way. Yet the decision referred to 
is no careless or ignorant expression of opinion. It is a well con- 
sidered judgment, written with full appreciation of the unbroken 
authority against it. 

The case is Edgerly v. Barker, decided by the Supreme Court of 
New Hampshire in an opinion written by Chief Justice Doe, and to 
be published in the 66th volume of the New Hampshire Reports, 
PP. 434-475, with advanced sheets of which I have been favored. 
Such a decision is an unusual occurrence and deserves examination. 

The case was this. Hiram Barker, a resident of New Hamp- 
shire, died, leaving a will and codicils which were duly proved. 
After sundry legacies, he gave the residue of his estate, real and 
personal, which was about $600,000, to trustees in trust to pay his 
daughter Clara $2,000 a year, and more if necessary for her com- 
fortable support ; to pay $1,000 a year, or more in the discretion 
of the trustees, to his son, Hiram H. Barker, for the support of 
himself and his family, if from his habits and mode of life he 
should prove himself safe and competent to have the use and ex- 
penditure of the money; if not, then the trustees to have the 
expenditure of the money for the same purpose ; to furnish means 
for the education of all the son’s children, including those born 
after the testator’s death; if the son should “ become and remain 
temperate, sober, and correct in his habits” for five years together, 
$5,000 to be paid to him, and at the end of ten years and of fif- 
teen years further sums if he should remain “ perfectly temper- 
ate and of good and regular habits”; and to pay to his son’s 
wife, should she survive him, $500 a year or more at the trustees’ 
discretion. 

Then came the clause under which the question arose. It pro- 
vided that the trustees should pay to each of said children of the 
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testator’s son, when said child should reach twenty-one, and to 
each child of his said daughter, if she should have any, the sum of 
from $3,000 to $5,000, if such child should be temperate and of 
good capacity to manage the money, and from time to time there- 
after, as the wants and necessities of the children should require, 
the trustees should pay out such further sums as might be neces- 
sary ; and “ when the youngest of said children shall arrive at the 
age of forty years, then all my estate shall be theirs, to have and to 
hold the same to them and their heirs, those of them of good and 
regular habits and of capacity to do business and manage property, 
to take care of and manage, as trustees, the portion or portions 
thereof belonging to those, if any, who are not then possessed of 
such habits and capacity; but before said property shall vest in 
and be theirs, proper, suitable, and sufficient bonds or other secu- 
rity must be given by them for the payment of said sum or sums 
to my said daughter, if living, so long as she shall live, to my said 
son’s widow if she shall then be living, so long as she lives and re- 
mains his widow, and also for the good and sufficient support of my 
said son so long as he shall live.”’ 

The executors of the will brought a bill of interpleader against 
the testator’s son and daughter, and against the trustees. The 
counsel for the trustees contended that the gift of the residue to 
the grandchildren was good; the son’s counsel, that it was bad. 

There were of course four questions : — 

First. To whom was the residue given ? 

Second. Was the gift vested or contingent? 

Third. If contingent, was it too remote? 

Fourth. Tf too remote, what was the consequence? 

The first two questions are questions of construction. The 
Chief Justice begins his opinion thus: “ The construction of the 
will, including the question whether the testator intended the re- 
mainder, which he devised to his grandchildren, should vest in them 
before they became entitled to a distribution of it, is determined 
as a question of fact by competent evidence, and not by rules of 
law.” This mode of expression is peculiar to the learned Court. 
Whether correct or not, it is unnecessary for the matter in hand to 
consider. 

First. The first question the Chief Justice answers by saying 
that the residue is given to living grandchildren and the issue fer 
stirpes of deceased grandchildren. This is a highly novel con- 
struction, but it is purely a matter of interpretation, and I do not 
dwell upon it. 
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Second. The Court assumes that the gift to the grandchildren 
is contingent. By including the issue of deceased grandchildren 
in the class of residuary legatees the Court does away with one of 
the chief arguments for calling the gift vested. Yet there is an- 
other circumstance that points strongly towards vesting, and that 
is the power given the trustees to make payments to the testator’s 
grandchildren before the final distribution. This power might be, 
and probably would be, exercised to a very different extent with 
different grandchildren, and yet, if the final gift be contingent, no 
account can be taken of this. 

I have no desire to criticise the conclusion, or rather the as- 
sumption of the Court, that the gift is contingent. On the contrary, 
if I may take the liberty of saying so, it seems to me correct. The 
only gift to the grandchildren is the gift to pay when the youngest 
reaches forty ; this makes the gift prima facie contingent ; and the 
circumstances fortifying this conclusion seem to be greater than 
those against it. Yet it should be borne in mind that the testator 
(as is not unfrequently the case) had wishes which are really in- 
consistent, and that his wishes that the interests should vest fail 
of effect only because more and weightier indications of intention 
are inconsistent with their vesting. I want to insist upon this, 
because, as I think will be apparent to the learned reader, the cir- 
cumstances making in favor of the vesting of this gift rendered it 
easier for the Court to introduce its new theory into the law than 
it would have been in the case of an unquestionably contingent 
gift. 

Third. The gift to the grandchildren then being contingent, is 
it tooremote? Of thisthere can be no doubt. The gift is to them 
at forty, which is obviously beyond the period allowed by law. 

Fourth. ‘Nhat then is the result? The answer which has 
always hitherto been made in like cases.is, that the gift is void, 
and there is an intestacy. The Supreme Court of New Hampshire 
now says that the fund is to be distributed to the grandchildren 
when they reach twenty-one. 

Until this case of Edgerly v. Barker the law, as held in every 
other jurisdiction where the common law prevails and the question 
has come up, is this. Ifa gift is made toa person or class as filling 
a particular character at a time which may be too remote, the 
court will not substitute therefor a gift to the person or class filling 
the character at a time within the limits. Thus, for a gift to 
such of the testator’s grandchildren as reach twenty-five the court 
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will not substitute a gift to such of the grandchildren as reach 
twenty-one or some less age. It would be pedantic to multiply 
authorities for this statement. Half a dozen from England, the 
United States, Canada, and Australia will suffice. 

Indeed, the Supreme Court of New Hampshire does not suggest 
that there has ever been a decision or a judicial dictum of any kind 
denying or questioning the proposition above stated. 

The Chief Justice’s line of reasoning, as I understand it, is 
this :-— 

(1) It is conceded that there must be some restraint on the 
creation of future interests. 

(2) There is no statute in New Hampshire on the subject. 

(3) There is no decision of the New Hampshire Court on the 
subject. 

(4) The Court therefore must adopt or make a rule, 

(5) The Rule against Perpetuities as administered in England 
is later than the settlement of New Hampshire, and therefore the 
decisions of the English courts are not binding precedents in that 
State. 

All these propositions are unquestionably correct. 

The Court then goes on to lay down this rule. When thereisa 
primary intention to make a gift to a class, and a secondary inten- 
tion that the gift shall take effect at a period which may be too 
remote, the Court will give effect to the primary intention by sub- 
stituting a gift to the class to take effect at a period which is 
within the limits. 

The Court then refers to certain cases which, although not pre- 
cisely in point, it deems to be analogous and to furnish a support 
to its conclusion. 

Any comments on this novel doctriie of the New Hampshire 
Court fall naturally under four heads :— 

I. The departure of the Court from the law held in other 
States. 
II. The fallacy contained in the new doctrine. 
III. An examination of the cases supposed to be analogous. 
IV. The applications of the doctrine. 





1 Leake v. Robinson, 2 Mer, 363; Sears v. Putnam, 102 Mass. 5 ; Coggins’s Appeal, 
124 Pa, 10; Albert v, Albert, 68 Md. 352; Meyers v. Hamilton Co., 19 Ont. 358; Ker 
v. Hamilton, 6 Vict. L, R. Eq. 172. 
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I. 


It is true that there is no precedent which the Court of New 
Hampshire has to regard as binding that compels it to follow the 
rulings elsewhere ; but I submit it is a serious thing deliberately to 
break away from the consensus of the English speaking world on 
this subject. True, the matter is not one of commercial intercourse, 
and therefore it is not so important that the law should be uniform 
upon it ; but persons often own land in States other than their 
own, and it is no slight evil that the laws governing the settlement 
and devolution of property should differ. 

Again, I am no blind admirer of the Rule against Perpetuities, 
but it is a doctrine of purely judicial origin, and it has grown to fit 
the ordinary dealings of the community. It is, too, a well estab- 
lished, simple, and clear rule. There are indeed some few cases 
where the law is still unsettled, but they are largely on matters 
which will never come up in this country, such as the creation of 
long terms attendant upon estates tail. The process of adjudica- 
tion has been a process of clearing and simplification, and the 
tendency of legislation, so far as it has touched the matter at all, 
has been to make the rule more stringent. 

It is a dangerous thing to make such a radical change in a part 
of the law which is concatenated with almost mathematical pre- 
cision. A striking instance is shown by the fate of New York. 
Before the year 1828, the forty or fifty volumes of the New York 
Reports disclose but one case involving a question of remoteness. 
In that year the reviewers (clever men they were, too) undertook 
to remodel the Rule against Perpetuities, and what a mess they made 
ofit! At my last count 249 cases have come before the New York 
courts under the statute as to remoteness,— an impressive warn- 
ing on the danger of meddling with the subject. 


II. 


The doctrine of the New Hampshire Court in this case involves 
a fallacy. It speaks of a primary intent to give to persons and a 
secondary intent to give to them at a particular time, and it pur- 
ports to preserve the primary intent while discarding the secondary 
intent by substituting another time. This assumes that the per- 
sons remain the same, and only the time is changed. But that 
is precisely what does not occur ; with the time, the persons are 
changed. Take the present case. The testator meant to give to 
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those of his grandchildren who reached forty ; the Court gives the 
property to those of the grandchildren who reach twenty-one. 
There may be six grandchildren who reach twenty-one, and only 
one who reaches forty. Here shares are given to five persons 
whom the testator never meant to have it. There may be some 
answer to this, but it is a real and a very serious objection, and 
deserves an answer, and it gets none from the New Hampshire 
Court. The case is dealt with throughout as if the only question 
were whether the same persons should get the property at forty 
or at twenty-one. As remarked above, the circumstances which 
tended to show an intention to make this gift vested probably ob- 
scured the fact from the Court that it was taking property devised 
to one set of people and giving it to another. 


III. 


Let us look now at the cases which seemed to the New Hamp- 
shire Court to furnish a treatment of legal situations analogous to 
that which it adopted in Edgerly v. Barker. 

A. Under a power to lease for twenty-one years, a lease for 
forty years is good in equity for twenty-one years. This is true.! 
It is allowing a present vested interest to continue as long as a 
power permits. It has no similarity with changing the condition 
precedent on which a future interest is to vest so as to give it to 
those persons who happen to answer to a particular description at 
one time, instead of giving it to those persons who answer to it at 
another time. 

We have here in fact an instance of that confusion of ideas 
which has been such a fous malorum in questions of remoteness. 
The Rule against Perpetuities is aimed against remote future con- 
tingent interests, and has nothing to do directly with the continu- 
ance of present interests. The failure to keep this clearly in view 
has led, and always will lead, to error. 

B. “ Under a statute restricting to a term not exceeding twenty- 
one years, the time for which a tenant for life can be empowered 
to lease, a testamentary gift to a tenant for life of a power to lease 
for sixty-three years is not void. If he makes a lease for more 
than twenty-one years it is void for the excess, and no more. 
Nelson, C. J., and Bronson and Cowen, JJ., in Root v. Stuyvesant, 
18 Wend. 257, 273, 275, 277, 290, 291, 302, 306, 307, 313.” Then 





1 Campbell) v, Leach, Amb. 740, 745. 
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follow two long extracts from Nelson, C. J., and Cowen, J. Would 
one suppose from this that Nelson, C. J.,and Bronson and Cowen, 
JJ., were the dissenters from the judgment of the Court of Errors 
affirming the decision of the Chancellor? Yet such is the fact. 

The will in Root v. Stuyvesant was made before the statute, and 
at a time when terms for sixty-three years were good, (though 
brought within the purview of the statute by a subsequent repub- 
lication,) and the Chancellor and the majority of the Court of 
Errors thought that the statutory inhibition of these terms so 
altered the scheme of the will as to avoid it altogether. 

The particular proposition for which the opinions of the dissent- 
ing judges in Root v. Stuyvesant are cited, that an appointment 
under a power is not rendered bad by the fact that a bad appoint- 
ment could be made under the power, is good law enough. Indeed, 
it is hard to imagine a power under which a bad appointment 
might not be made, e. g. a power to appoint to issue. 

What the opinions of the dissenting judges are cited for is not 
entirely clear. If it is that the court can mould invalid provisions 
so as to make them good, it is enough to say that the opinion of 
the Chancellor and the majority of the Court of Errors is directly 
opposed to such a view. 

C. The doctrine of cypres forms a recognized exception to the 
rule that construction is not affected by questions of remoteness. 
That doctrine is this. When land is devised to an unborn person 
for life, remainder to his children in tail, the unborn person takes 
an estate tail; so also when there is a series of successive life 
estates. 

This doctrine was originally confined to executory trusts, where, 
of course, it was all well enough, but it has been extended to legal 
estates. 

Now it should be observed that this doctrine has always been 
regarded with suspicion and disapproval by the ablest judges. 
Lord Kenyon was the first, in 1786,to extend it beyond the case of 
executory trusts, yet he himself, in Brudenell v. Elwes,! said: 
“The doctrine of cypres goes to the utmost verge of the law. .. . 
We must take care that it does not run wild.... I know that 
great judges entertained considerable scruples at the time concern- 
ing that decision. /¢ went indeed to the outside of the rules of 
construction.” So Sir J. L. Knight Bruce, V. C., in Boughton v. 





11 East, 442, 451 (1801). 
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James!: ‘The doctrine has gone, at least, far enough.” So the 
Court of Exchequer in Monypenny v. Dering?: “Without meaning 
to say that the doctrine [ of cypres ] is satisfactory to our minds, it 
is sufficient for us to say that those authorities are not precisely 
in point, and we do not feel inclined to carry the doctrine on which 
they rest one step further.” And, finally, in Brudenell v. Elwes, * 
Lord Eldon, C.: “Those cases have at least gone, as Lord Kenyon 
observes, to the utmost verge of the law ; and I shall find it very 
difficult to alter an opinion I have taken up, that it is not proper 
to go one step farther ; for in those cases, 7” order to serve the gen- 
eral intent and the particular intent, they destroy both.” 

But the indispensable condition for the application of the doc- 
trine of cypres is that the persons who take under it shall be xo 
others, no more and no fewer, than those to whom the testator in- 
tended to give the estate. If the estate tail is suffered to con- 
tinue undocked, then exactly the same persons will take under 
the doctrine of cypres that the testator intended to take, and it is 
this equivalence which satisfied the formalism of Lord Kenyon, 
while later judges of more enlarged mind have recognized that 
the power of docking the entail really changes the persons who 
can take, and this has made them regret the decision. 

The doctrine of cypres, circumscribed as it has been, is in truth 
a strong argument against a change by the authority of the court 
from one set of persons to another set of persons. 

D. It is strange that Chief Justice Doe has not brought for- 
ward a class of cases which furnish in truth a more plausible 
support to his views than any which he has given. If a testator 
devises his estate to his grandchildren in equal shares, and then 
directs that of the share of each granddaughter the income shall 
be paid to her for life and the principal conveyed to her children 
in fee, the gift to the children being bad for remoteness, the mod- 
ification of the devise is rejected, and each granddaughter takes 
afee. In such a case it may be said that there is a general intent 
and a particular intent, and that the latter is sacrificed to the 
former ; but there is no change of devisees ; to certain persons fees 
simple are given, and then those are cut down to life estates fora 
purpose ; the purpose failing, the cut down is rejected by the court, 
and the fees simple revive, dut to the same persons. Again,the tes- 
ator has himself distinguished and separated the general intent from 





11 Coll. 26, 44. 216M. & W. 418, 434. 37 Ves. Jr., 382, 390. 
33 
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the particular intent. When he has not done this, and the only gift is 
to granddaughters for life with remainders in fee, a granddaughter 
will only take a life estate ; in order for a granddaughter to take 
the fee, there must be a distinct gift to her of the fee, and after- 
wards a separate modification. 4 

E. The history of the doctrine of general and particular intent 
in the law is well known. It was first introduced in Robinson vz. 
Robinson, ? in the attempt to explain the Rule in Shelley’s Case as 
a rule of construction ; it produced the hopeless tangle of decisions 
of which Lord Eldon has said, “‘ The mind is overpowered by their 
multitude, and the subtlety of the distinctions between them” ; 
and it was only when the doctrine of general and particular intent 
was repudiated, and it became firmly settled that the Rule in 
Shelley’s Case was not a rule of construction, not a rule, however 
artificial, to discover intention, but a rule the object of which was 
to defeat intention, that any order was introduced into that chaos. 

Thus Lord Redesdale, in Jesson v. Wright? : “To say that the 
general intent shall overrule the particular is not the most accurate 
expression of the principle of decision, but the rule is that techni- 
cal words shall have their legal effect, unless from subsequent in- 
consistent words it is very clear that the testator meant otherwise. ” 
So Lord Denman, in Doe v. Gallinit: ‘The doctrine that the 
general intent must overrule the particular intent has been much 
and, we conceive, justly objected to of late, as being, as a general 
proposition, incorrect and vague, and likely to lead in its applica- 
tion to erroneous results.” ® The doctrine“is now exploded.” ® 
In the fourth edition of Jarman on Wills‘ is an elaborate discus- 
sion, proving the futility of the doctrine ; but in the fifth edition ® 
the doctrine is dealt with as now obsolete, and only a short note 
inserted. 

This piece of legal history is full of instruction. The Rule in 
Shelley’s Case is not a rule for interpretation, it is a rule the 
object of which is to defeat intention. Courts struggled to deal 
with it as a rule of construction, and instead of saying that the 
testator meant so and so, but the Rule forbade this intention being 
carried out, they strove to divide the testator’s intention into two 
parts, one part which agreed with the Rule, and which they called 





1 Whitehead v. Rennett, 22 L. J. Ch. 1020, 5 See Hayes’s Principles, pp. 44, 110. 
2 Burr. 38. 6 Tud. L. C. on R. P. (3d ed.) 618. 

* 2 Bligh, 1. 7 Vol. ii. p. 484. 

#5 B. & Ad. 621, 640. 8 Vol. ii. p. 1312, n. 
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the general intent, and another part which could not be made to 
square with the Rule, and which they called the particular intent, 
and they sacrificed the latter to the former, and said they were car- 
rying out the general intent, when in truth both general and par- 
ticular intent alike were defeated by the Rule. The consequence 
was an unspeakable quagmire, of which no one can have a notion 
who has not ventured into it, and out of which escape was finally 
had only by the total repudiation of the theory of general and par- 
ticular intent, and by a firm grasp on the principle that the object 
of the Rule is to defeat intention. 

The Rule against Perpetuities is, in like manner, a positive rule 
intended to defeat intention. To quote from the case of Dungan- 
non v. Smith!: “The existence of the Rule as to Perpetuities is 
certainly no reason for altering the construction of the bequest. ” 
Per Maule, J. ‘Our first duty is to construe the will; and this 
we must do, exactly in the same way as if the Rule against Perpe- 
tuities had never been established, or were repealed when the will 
was made ; not varying the construction in order to avoid the effect 
of that rule, but interpreting the words of the testator wholly with- 
out reference to it.”” Per Parke, B. 

That is not what the Supreme Court of New Hampshire has 
done in Edgerly v. Barker ; instead of saying the testator meant a 
gift to those persons who were his grandchildren and their issue, 
when the youngest living grandchild reached forty, and then 
applying the rule, finding the gift was beyond the limits and cut- 
ting it off, the Court has striven to divide the testator’s inten- 
tion into two parts, part which is consistent with the Rule, and 
which they call the general intent, and part which will not square 
with the Rule, and which they call the particular intent, and then 
has proceeded to sacrifice the latter to the former, when in truth 
it has been substituting a new intent, and giving the property toa 
set of persons different from those to whom the testator gave it. ? 





112 Cl. & F. 546. 

* The argument upon which the learned counsel for the trustees chiefly relied was 
that the English Commissioners on the Law of Real Property,in their Third Report, 
had recommended the passage of a statute which should provide, among other matters, 
as follows : — 

“‘19, Where a future estate or interest shall be limited to vest on the event of a 
person, not born nor ex ventre sa mére at the creation of such future estate or interest, 
attaining or not attaining an age greater than twenty-one, the settlor or testator shall 
be deemed to intend the age of twenty-one. 

“20. Where an estate or interest shall be made dcterminable either by the original 
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Legal history, like other history, repeats itself; here is the 
Supreme Court of New Hampshire taking the first step in that 
chase after the will o’ the wisp of general and particular intent 
which the Court of King’s Bench began more than a hundred 
years ago, and which, after long wanderings and stumblings and 
groanings of spirit, it has now finally abandoned. 





limitation thereof, or by virtue of any proviso, condition, or agreement upon the event 
of a person, not born nor en” venire sa mére at the creation of such future estate or in- 
terest, attaining or not attaining an age greater than twenty-one, the settlor or testator 
shall be deemed to intend the age of twenty-one. ” 

But upon this argument it is to be remarked : — 

1. That this statute was not recommended by the Commissioners as declaratory of 
the common law, but as an innovation, 

2. That while so many of the recommendations of the Commissioners were adopted 
by Parliament, this never has been. 

3. That other changes inthe common law recommended by the Commissioners, and 
at least as beneficial, have never been adopted in New Hampshire. For instance, the 
rule in question is mercy and wisdom combined compared with the rule which requires 
a freehold to support a contingent remainder, and yet this last has been upheld in New 
Hampshire with uncailed for severity. 

4. That the Commissioners, feeling the great danger of tampering with the content 
of the doctrine of remoteness, or of attempting to distinguish between primary and 
secondary intent, made an arbitrary rule that when a testator says 21 + +x years, he 
shall be conclusively presumed to mean twenty-one years, and that this is a pretty 
strong thing even for a statute. 

5. That the case of a contingent gift to a shifting class, such as arose under the 
Barker will, was not within the purview of the contemplated provisions. These pro- 
visions were intended to deal with individuals, not with changing classes; the estate 
dealt with is one limited to vest, not on a c/ass, buton a ferson reaching or not reaching 
a certain age. The cases in the minds of the Commissioners were of a nature like 
this: ‘“‘To A. for life, remainder to his eldest son in fee, but if he should die before he 
reaches twenty-five without leaving issue living at his death, to A.’s second son in fee, 
but if such second son should die before he reaches twenty-five without, &c., then to A.’s 
third son,” &c. The Commissioners intended to provide that if a gift to A. was fol- 
lowed, on a contingency which might not occur until 21 + x years, by a gift to B., 21 
should be substituted for 21 + «x, but they did not intend that C. should be substituted 
for B., which is precisely what the New Hampshire Court has done. 

It is very noticeable that in their report the Commissioners say: “ Sometimes a 
limitation is made to depend on the event of unborn persons attaining or not attaining 
some age greater than twenty-one” ; but when they come to sum up their conclusions 
in the exact language of a proposed statute, seeing perhaps a possible danger of mis- 
construction, they change the plural into the singular, showing that they mean to deal 
with an individual and not with a changing class. In other words, the Commissioners 
obviously had in mind the advancing of the time for a legacy to A. so as to enable A. 
to take; but there is no evidence, either in the Report or in the Propositions, that they 
ever contemplated applying the method so as to take property given to one set of lega- 
tees and transfer it to another. To do that has been reserved to the Supreme Court of. 


New Hampshire. 
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IV. 


Applications of the New Hampshire Doctrine. 


A. Take first the present case. Here was a gift to grand- 
children when they reached forty, the Court cut it down to 
grandchildren when they reached twenty-one, but why take that 
date? Why not give it to the grandchildren at once, without 
waiting till they reach twenty-one? The only answer would seem 
to be, “ Although we cannot put off the period of distribution as 
late as the testator wished, we will put it off as long as we can.” 
But that the court has not done. Why not order the fund to be 
distributed among those grandchildren who are living at the end of 
twenty-one years from the death of both children? Or, better still, 
why not make the time of selection to be twenty-one years after 
the death of both the testator’s children and of all his grand- 
children living at his death? Or, again, why not make it twenty- 
one years after the death of all the students now at Dartmouth 
College? What can be said of the time selected by the Court, 
more than for any or all these? 

B. Or if there be special circumstances in this case pointing 
to twenty-one, how about a case where there are no such special 
circumstances ? 

C. Again, (what the devise might easily have been in this 
case,) to such of the testator’s grandchildren when the youngest 
reaches forty as are then of temperate habits. Would a gift to 
such of the grandchildren as were not drunkards at twenty-one 
satisfy the general intent of the testator ? 

D. A gift to A., a young infant, for life, after his death to any 
widow he may leave for life, and on the death of such widow to 
such of his children as are then living. Is this time to be cut 
down, and if so, to what period must survivorship be referred ? 
The death of the husband? Twenty-one years after the death of 
the husband? The death of any wife born in the testator’s life- 
time? Twenty-one years after the death of any wife born in the 
testator’s lifetime ? 

E. Toachurch for a parsonage, but, whenever it is no longer 
used as a parsonage, then to A. and his heirs. Here is a general 
intent to have the property go over ; under certain circumstances 
this can be done, under other circumstances it cannot ; why not 
carry out that general intent under the former circumstances, if 
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it cannot be under the latter? Why not allow it if the parsonage 
is given up within twenty-one years after the testator’s death ? 
Or within twenty-one years after the death of all the present 
members of the First Regiment of New Hampshire Militia ? 

F. Tothe person who shall be Chief Justice of New Hampshire 
fifty years from to-day. Is Chief Justice Doe entitled to that 
gift? Is the Chief Justice who shall be in office twenty-one years 
from now entitled? Or shall the Chief Justice who attends the 
funeral of the last member of the New Hampshire bar now living 
take it ? 

Here are cases, not recondite cases, but such as occur to one 
currente calamo. They could be multiplied indefinitely. Outside 
of New Hampshire not merely would these cases present no 
difficulty to the courts, but any decently instructed lawyer could 
answer any of them promptly and with certainty. In New 
Hampshire, the more learned and acute the lawyer, the greater 
the perplexity in which such cases would plunge him. 

In fact, this novel doctrine substitutes for the set of devisees 
named by the testator another set selected out of an infinite 
number by the arditrium of the Court. 


John Chipman Gray. 


Note.—I had the honor of being consulted by the learned 
counsel for the testator’s son on the question whether the gift to 
the grandchildren under Mr. Barker's will was vested or contin- 
gent, and I came to the conclusion that it was contingent, and so 
advised. I assumed that the question of remoteness would be de- 
cided as it had been everywhere else, and that therefore the only 
real point in issue was the vesting or contingency of the gift. 

I fully recognize the value of the traditional practice, that 
counsel should take their licking quietly, and not let their dissat- 
isfaction go beyond oral grumbling; but on the point upon which 
I advised, the Court was with me, and on the matter here dis- 
cussed, the view adopted by the Court was one which had never 
seemed possible to me, and to which I had not given any con- 
sideration. Besides, in any new edition of my book on the Rule 
against Perpetuities, I must deal with the subject, and therefore it 
seems better to speak of it while it is fresh. 
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THE UNAUTHORIZED OR PROHIBITED 
EXERCISE OF CORPORATE POWER. 


MONG recent contributions to the literature of Corporation 
Law is a paper by Judge Seymour D. Thompson entitled 
“The Doctrine of Ultra Vires in relation to Private Corpora- 
tions.” 1 The essay is worthy of unusual attention, since it seems 
fair to assume that the views therein expressed will be reasserted . 
in an expanded form in the forthcoming volumes of Judge Thomp- 
son’s Commentaries.” 

The learned author begins his discussion with a strong state- 
ment of his conviction “ that the Anglo-American law” relating to 
“the so-called doctrine of w#/tra vires” is “in a state of hopeless 
and inextricable confusion.” ® He disclaims all intention of writing 
a treatise on the subject within the compass of a magazine article, 
but he addresses himself to an examination of principles and a 
statement of certain general conclusions. The discussion is cast 
in historical form. The author passes in review “the ancient doc- 
trine of w/tra vires” ; he gives us the history of what he is pleased 
to call “ the revolt ” against it ; he presents in outline the “ modern 
doctrine”; and he concludes with a statement of his own views 
upon the ideal solution of the problems under discussion. If his 
treatment of the subject is true to the facts of legal history, the 
results of Judge Thompson’s investigation will be accepted as an 
important contribution to legal literature. Inthe judgment of the 
present writer, however, there are in the essay certain points of no 
inconsiderable importance with respect to which there is room for 
at least an intelligent difference of opinion. 

In the first place, it is not clear that any tribunal ever gave a 
consistent adherence to the doctrine which Judge Thompson calls 
“the ancient doctrine.” In the second place, it may be doubted 
whether there is any justification for his view that modern develop- 
ments of the law of Corporate Power are to be explained upon a 





128 American Law Review, 376. 

2 Commentaries on the Law of Private Corporations. Bancroft-Whitney Co.: San 
Francisco, 1895. At the time of the writing of the present paper, the volume containing 
the chapters on Corporate Power has not made its appearance. 

8 Page 376. 
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principle of moral evolution. Again, it seems to be reasonably 
certain that those courts which to-day adhere to “the modern 
doctrine” have always recognized it in substantially its present 
form: in other words, it is not modern. Finally, it is submitted 
that much of importance is lost through a failure to recognize with 
distinctness the operation in this field of two opposing judicial con- 
ceptions of public policy. The more or less consistent following 
of one or the other of these has determined the attitude of all courts 
which have attempted the solution of problems of Corporate Power. 
It may not be unprofitable to examine these points in their order. 
The “ancient doctrine” is thus stated by the learned author : — 


“A contract of a corporation which is either unauthorized by or in 
violation of its charter or governing statute, or which is entirely outside 
the scope of the powers of its creation, is void, in the sense of being no 
contract at all because of the want of the power of the corporation to 
enter into it; that such a contract will not be enforced by any species of 
action in a court of justice ; that, being void @é zzztzo, it cannot be made 
good by ratification; nor by any succession of renewals; and that no 
performance on either side can give validity to it, so as to enable a party 
to the fund [to found ?] any right of action upon it. The doctrine of the 
courts was, that, unless a corporation was empowered by its charter or 
governing statute to make a given contract, it was prohibited by the prin- 
ciples of the common law; that when a court of justice was appealed to 
for its enforcement, it stood upon the footing of any other prohibited 
illegal or immoral contract, and, as such, was subject to the operation of 
the principle, that a court of justice would not aid either party to en- 
force it, or to get back what he had lost under it, but would leave both 
parties in the predicament where, by their illegal act, they had placed 
themselves.” 


Assuming for the moment that this is the correct statement of 
an historical legal doctrine relating to unauthorized and prohibited 
contracts, it is important to note the misleading implication that, 
at the common law, the parties to all “prohibited illegal or 
immoral” contracts are helpless in respect of recovering what 
has been lost, and that the law, in such cases, will “leave both 
parties in the predicament where, by there illegal act, they have 
placed themselves.” 1 Now the invalidity of an unauthorized cor- 
porate contract arises, not from the subject matter, but from the 
incapacity of one of the contracting parties. It is said to be 





* Pages 378, 37°. 

















EXERCISE OF CORPORATE PCWER. 257 


illegal: but it is illegal, not because the agreement is itself im- 
moral, but because the law denies the corporation power to enter 
into the agreement. It is malum prohibitum and not malum in se. 
It is therefore important to distinguish between “ illegal prohibited 
contracts’ and “ illegal immoral contracts,” which Judge Thomp- 
son seems to group together. The learned author would doubtless 
be ready to admit that, where the contract is prohibited merely, a 
plaintiff in default may recover at common law from the defendant 
(provided the contract is not wholly executed) to the extent that 
may be necessary to restore both parties to the status guo.! Again, 
where the defendant is in default and the plaintiff is not, the plain- 
tiff, speaking generally, may recover in all cases in which the 
parties are not zz pari delicto.2” Indeed, Judge Thompson refers in 
another connection to these rights of recovery in quasi contract,® 
and he cites Lord Mansfield’s decision in Moses v. Macferlan.* It 
follows, therefore, that the learned author speaks inadvertently 
when he assimilates to “any other prohibited contract” the case 
in which, for example, a railroad purchases and uses a steamboat 
and is absolved from all obligation to pay for it, and the further 
case in which an insurance company has made a prohibited loan 
and is cut off from all right to recover on the evidence of indebted- 
ness.° If,as the learned author necessarily implies, the defendants 
retained there ill-gotten gains in these cases, they did so under the 
operation of a principle peculiar to the law of corporations, and 
altogether different from that which is applicable to other pro- 
hibited contracts at thecommon law. With these observations we 
pass to the first of the several questions proposed for discussion,— 
the question, that is, whether the “ ancient doctrine” outlined by 
Judge Thompson ever did claim the allegiance of a court of com- 
mon law. The two cases which have just been stated are used 
by Judge Thompson as the two leading illustrations of the doc- 
trine under consideration. They are Pearce v. R. R. Co.® and 
Insurance Co. v. Lawrence.’ In the former case the plaintiff, as 
indorsee of a promissory note, sued the corporation which had 
given the note to evidence an indebtedness for a steamboat made 
and delivered by the payee at the request of the corporation. The 
plaintiff could recover, if at all, only upon the contract, and the 





1 See Keener on Quasi Contracts, pp. 259 ¢/ seq. 5 Page 379. 
? Ibid., pp. 267 ef seg. : 21 How. 441. 
3 Page 390. 3 Wend. 482. 


* 2 Burr. 1005. 
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court was of opinion that the contract was in excess of the defend- 
ant’s corporate powers. But Mr. Justice Campbell is careful to 
observe that the court abstains from pronouncing any opinion 
upon the problem which would have arisen had the plaintiff been 
the vendor of the steamboat or an assignee of the vendor’s in- 
terest. In other words, the liability of the defendant in a suit by 
the vendor in disaffirmance of the contract is not discussed. The 
case is not, therefore, an illustration of the “ancient doctrine.” In 
the second of the two cases an insurance company, prohibited from 
discounting notes or engaging in the business of banking, never- 
theless lent money upon promissory note secured by a pledge of 
corporate stock as collateral. In an action brought by the corpo- 
ration as payee of the note, it was held that the action could not 
be maintained. There is here no decision to the effect that the 
plaintiff was without remedy. The right of recovery independently 
of contract is not negatived. Indeed, asis well known, another of 
these Utica Insurance Cases,! reported in the same volume of 
Wendell, (and cited, by the way, by Judge Thompson, ) contains the 
remark of Chief Justice Savage to the effect that, though a pro- 
hibited security taken by the corporation is void, the plaintiff may 
nevertheless recover on the count for money lent. The soundness 
of this distinction between the validity of the security and of the 
contract of loan may be open to question ;? but, in any event, the 
cases are not authorities for the proposition in support of which 
they are cited. While these cases are the only ones stated at 
length in the text as illustrations of the ancient doctrine, several 
others which deserve attention are cited in the notes. The most 
important of these are the decisions of Mr. Justice Gray in the 
Supreme Court of Massachusetts, and subsequently in the Su- 
preme Court of the United States. These cases — Davis v. R. R. 
Co.8 and Central Transportation Co. v. Pullman’s Palace Car Co. 
— were both actions based on contracts which the court treated as 
unauthorized. They are not in any sense ancient cases, the former 
having been decided in 1881, and the later in 1890. In the earlier 
case nothing in money or property appeared to have passed from 
plaintiff to defendant, so that the right of recovery in disaffirmance 





1 Utica Ins, Co, v, Cadwell, 3 Wend. 296. 

2 See remarks of Selden, J., in Tracy v. Talmage, 14 N. Y, 162; Keener on Quasi 
Contracts, p, 272. 

8 Davis v. Old Colony R. R. Co., 131 Mass, 258, 

* Central Transportation Co, v, Pullman’s Palace Car Co., 139 U. S. 24, 
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was not discussed, although distinctly recognized. In the later 
case the plaintiff unquestionably had a claim against the defendant 
to prevent the unjust enrichment of the latter. In point of fact, 
equitable proceedings in disaffirmance of the contract and for an 
accounting are to-day pending in the Circuit Court of the United 
States for the Eastern District of Pennsylvania.! The other cases 
cited need not be reviewed in detail. The writer, after careful 
consideration, ventures the assertion that in no one of them is there 
to be found a recognition of the doctrine outlined by the learned 
author. Possibly, therefore, Judge Thompson is unnecessarily 
severe when he asserts? that “such was the doctrine which our 
ancestral lawyers mouthed with owl-like wisdom, and which our 
ancestral judges rolled as a sweet morsel under their tongues.”’ 
The second point for examination is the “revolt against the doc- 
trine of w/tra vires.” This judicial movement is treated by Judge 
Thompson as a moral reformation. He begins with some re- 
marks to the effect that half the exertions of an advocate are put 
forth in maintaining the wrong side in legal controversies. Then 
follows this somewhat startling language: ‘“ The natural result is, 
that, when reasoning on legal subjects, lawyers, though upright and 
just in their private affairs, fall into the habit of dismissing con- 
science and of laying moral considerations out of view. This habit 
follows them when they ascend the bench as judges ; it has settled 
like a fog over the professional intellect and conscience to such an 
extent that we now constantly hear from high sources the infamous 
proposition that there is no necessary connection between the law 
and concrete justice or morality.” In such a state of moral chaos. 
one could scarcely have hoped to find the germs of higher life. It 
might well have been feared that persistence in the practice of up- 
holding the wrong for at least one half the time would have ended 
in the hopeless perversion of conscience and the destruction of the 
moral principle. But no: Judge Thompson assures us that the 
renaissance of conscience had its beginning when all that was good 
seemed about to perish. ‘‘ Nevertheless, the judicial and profes- 
sional conscience, dulled as it had been by this habit of reasoning 
in behalf of wrong, could not forever endure a rule of law which 
enabled one party to a contract, perfectly innocent when made be- 
tween natural persons, to keep the fruits of it, and repudiate it 





1 No. 44, October Sessions, 1886, See report of one of the stages of this litigation 
in 65 Fed. Rep. 158. 
2 Page 380. 
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‘because it had been made with an artificial person having no power 
to make it." He then finds the first signs of the revolt of con- 
science in the “timid” suggestions from the bench that a recovery 
could be had by the aggrieved party,— not on the unauthorized 
contract, but in an action for money had and received. As an 
instance of the beginning of the reform he cites (among other 
cases) Pittsburgh, etc. R. R. Co. v Keokuk Bridge Co.,! decided as 
late at 1888, and involving on this head only such principles as 
the court had recognized long before. “Gradually,” proceeds 
Judge Thompson, “the doctrine took a less technical and more 
intelligible form.” He cites the case above referred to as one 
illustration of this advanced development, although he had already 
‘quoted it as an example of the beginning of reform. He then 
makes the following observation : “It cannot escape attention that 
the doctrine stated in this section was a great advance over the 
original conception that, as in the case of any other illegal or im- 
moral contract, the law would not aid either party to an w/tra 
vires contract, but would leave them in the condition where they 
had placed themselves, under the operation of the maxim 7” pari 
delicto potior est conditio defendentis. It was certainly a great stride 
to lay hold of the doctrine formulated by that great and just-minded 
judge, Lord Mansfield, that the party who had parted with his 
money under such a contract has a right of action on the principle 
of recovering money paid by mistake, or upon a consideration which 
has failed.” 

This observation, with its closing reference to Moses v. Macfer- 
lan,” at once brings into strong relief the assertion hazarded above, 
that the so called “modern doctrine” is in fact the doctrine to 
which the Supreme Court of the United States and certain other 
tribunals have adhered from the beginning. This was the third 
point proposed for examination. The assertion is really a corollary 
to the proposition that the “ancient doctrine ” was never seriously 
put forth by any court. An examination of the opinions of Mr. 
Justice Gray in Davis v. Old Colony R. R. Co.,? and in Central 
Transportation Co. v. Pullman’s Palace Car Co.,will, it is submitted, 
make it clear that the position of these courts to-day is not incon- 
sistent with that of Mr. Justice Campbell some forty years ago.* 
It is of course true that in modern times there has been a steady 





4592 U. S. 371. 2 2 Burr. 1005. 3 Supra, 
£ Pearce v. R. R. Co,, 21 How. 441. 
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movement in the direction of enforcing unauthorized and prohib- 
ited contracts as between the parties. It is insisted, however, that. 
Judge Thompson’s “ancient doctrine” was not the starting point 

of this movement, and that the movement has not manifested itseif 

as part of a development of the right to recover in quasi contract. 

It is a movement which has resulted from a new judicial conception. 
of public policy, and from a more or less careful study of the needs 

of the business world. It is a movement of vast importance, and 

it is fraught with as much interest for the student as any tendency 
in modern legal development. The writer has ventured to suggest. 
as a defect in Judge Thompson’s work his failure to exhibit the 

operation of this more modern conception of public policy in con-. 
trast with the older view which treated unauthorized contracts as 

illegal. This was the fourth point for discussion. A few thoughts 

derived from a study of this tendency may not be out of place. 

If this modern development is treated as being independent of 
moral considerations, and as being the result of the gradual substi- 
tution of a new theory of public policy for the old, a most interest- 
ing and important question presents itself. Is the interest of the 
community best subserved by adhering to the theory that a cor-. 
poration is a legal person with limited powers, or by disregarding 
this theory in the determination to enforce all contracts, not im- 
moral, which have been in fact entered into between the parties ? 
If the former view were to prevail, it would follow that contracts 
made in excess of corporate power or in defiance of statutory pro- 
hibition should receive judicial condemnation of a more or less 
severe character. They might be condemned as being wholly void,. 
or as beinyy merely voidable. In either event, it might be held 
that their invalidity depended either upon the fact that such con-. 
tracts are immoral, — contra bonos mores, — or that they are illegal 
merely, without any moral quality. If immoral, then (upon settled 
principles of law) no recovery could be had by either party from 
the other, even if the suit were brought in disaffirmance of the con-. 
tract. If illegal, as being what is somewhat unscientifically called 
malum prohibitum merely, no action could be maintained upon the - 
contract, but before the contract was wholly executed a recovery,. 
with respect to benefits conferred, could be had by a plaintiff in 
default, and by a plaintiff against a defendant in default — except 
where the parties were iz pari delicto, Thus, conceivably, three 
distinct developments might take place in pursuance of this funda- 
mental conception of public policy. (1) An unauthorized or pro~ 
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hibited contract might be treated as voidable, and not void. No 
court seems to have developed this theory, except as respects the 
question of agency which is involved between stockholders and 
directors when such a contract is made. On this point, as is well 
known, there have been many decisions, — especially in England, 
where Ashbury Ry. Carriage Co. v. Riche! settled the law upon its 
present footing. (2) An unauthorized or prohibited agreement 
might be treated as immoral. In that event, no action would lie 
against the corporation or in its favor for a breach of the contract ; 
nor could a suit be maintained by either party for benefits con- 
ferred thereunder. It has been seen that this is declared by Judge 
Thompson to have been the “ancient doctrine” upon this subject. 
No authorities which support this position are cited by the learned 
author, and none are known to the present writer. (3) An unauthor- 
ized or prohibited agreement being ‘‘ unlawful and void, not because 
it is in itself immoral, but because the corporation, by the law of its 
creation, is incapable of making it,” ? the courts would refuse to per- 
mit an action to be maintained upon the void agreement, but would 
permit a recovery in quasi contract. That is to say, the courts 
would recognize the right of a plaintiff who had performed his part 
of an agreement to be put into the status quo as respects a defend- 
ant who refused to perform, — unless, indeed, the nature of the 
case were such that the parties would be treated as zz pari delicto. 
The courts would also, on such a view, recognize the right of a 
plaintiff who was unwilling to perform the illegal contract to sue a 
defendant not in default and recover from him the money or prop- 
erty with which the plaintiff had parted? This doctrine bears a 
resemblance to what Judge Thompson‘ styles “the more modern 
doctrine,” which is a result of the “revolt? above described. No 
jurisdiction is known to the present writer, however, in which this 
doctrine is recognized in its completeness. After the decision in 
Pearce v. R. R., it seemed as if the Supreme Court of the United 
States would adhere to this line of development, and a strong 
assertion of the essentials of the doctrine is to be found in the 
language of Mr. Justice Gray in Central Transportation Co. v. 





'L. BR. 9H. L. 6g3. 

* Mr. Justice Gray in Central Transportation Co. v. P. P. Car Co., 139 U. S. 24, 
59 (1890). 

* In Keener on Quasi Contracts (p. 273, n.) there is a suggestion to the effect that 
this is the true position for a court to take if an w/tra vires contract is to be treated as 
unenforceable. 
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Pullman’s Palace Car Co.!_ Unfortunately, however, the symmetry 
of the development was marred by other language in the opinion, 
which seems to recognize a right to recover on what is called an 
“implied contract” in cases where it is admitted that recovery 
on the express contract will not be allowed, and where it seems 
demonstrable that, consistently with settled principles, there can 
be no recovery in quasi contract.2, This would be an anomaly. 
Except in these particulars, however, Judge Thompson's “ modern 
doctrine” has been the doctrine of the Supreme Court of the 
United States from the beginning. 

If we turn to the second of the two possible views of public 
policy in respect of corporate contracts, we must expect to find an 
entirely different development. When a court makes up its mind 
to enforce, as between the parties, a contract which is wholly 
foreign to the business of the corporation, and perhaps specifically 
prohibited by statute, it must be prepared to deal, sooner or later, 
with two legal problems. In the first place, there is the difficulty 
which results from the theory of special capacities. Under this 
theory, which is strongly asserted in a multitude of American 
cases,® a corporation has no powers except such as are conferred 
by the grant contained in the charter. Under the doctrine of gen- 
eral capacities, the effect of incorporation is to create a legal person 
with the powers of every other legal person with respect to con. 
tracts, subject to such prohibitions upon the exercise of certain 
powers as the charter may impose. Under the former theory a 
corporation has power to make certain contracts only, and, by sup- 
position, the suggested contract is not one of them. Without 
power there can be no contract. If there is no contract, there is 
nothing to enforce. It is the case of the contract of a married 
woman. This difficulty can, in the judgment of the writer, be 
overcome in one way only, — by discarding the doctrine of special 
capacities and by adopting the doctrine of general capacities. A 
corporation would then stand upon the footing of a natural person, 
with power to make every kind of contract, subject to such pen- 
alties as the sovereign might impose for violating prohibitions 





1 Supra. 
* See 2 Am. Law Reg. & Rev. (N. S.) 296, for a discussion of this point by the 
present writer. 

3 For example, in Thomas v. R. R. Co., ror U. S. 71; refusing to assent to the 


argument of counsel for plaintiff, who made a strong plea for the recognition of the 
doctrine of general capacities. 
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upon making any particular form of contract. If a banking corpo- 
ration were forbidden to do an insurance business, but neverthe- 
less issued a policy, it would be perfectly reasonable for the courts 
to permit the assured to recover against the company upon the 
ground that the prohibition did not involve the invalidity of the 
contract as a penalty,! but that the prohibition was merely a con- 
dition subsequent in the grant of franchises by the sovereign, 
for a breach of which the sovereign might resume them if desired. 
It is well known that the doctrine of general capacities is the doc- 
trine of the English courts; but those courts have treated the 
designation ofa field of activity in the charter as a statutory pro- 
hibition against engaging in any other field of activity, and they 
have steadfastly refused to enforce all prohibited contracts. In 
other words, they have maintained the legal theory in its integrity, 
but they have deemed that the doctrine of general capacities 
must be held in check by some vigorous rule of contrary tendency, 
lest corporations should become all powerful. Of the English 
courts, therefore, it may be said that their adherence to the doc- 
trine of general capacities is no indication of sympathy with the 
second view of public policy under discussicn. With them this 
theory of corporate power is the result of a conviction that it best 
accords with the common law theory of the effect of incorpora- 
tion.2 It follows that, while the result of the English decisions 
could, on principle, be reached equally well on the doctrine of 
special capacities, yet the American decisions which proceed upon 
the policy now under discussion can be justified, on principle, only 
on the doctrine of general capacities, coupled with the view that 
a prohibition, express or implied, is a collateral condition or penalty 
to be enforced by the State. The American courts, nevertheless, 
are constantly asserting the doctrine of special capacities in much 
the same language as that used by Judge Thompson, while at the 
same time they are enforcing between the parties contracts which 
are not merely unauthorized, but actually prohibited. In other 
words, they sacrifice legal theory in the interest of their chosen 
policy. 





* The Supreme Court of the United States in a well known case, National Bank z, 
Matthews, 98 U. S. 621 (1878), took this view of the provision in the National Banking 
Act forbidding banks to lend money on real estate security. See also the language of 
Mr. Justice Field in National Bank v, Whitney, 103 U. S. 99 (1880). 

* See for a discussion of this point the Appendix on “‘ Limits of Corporate Power” 
in Pollock on Contracts. 
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The second legal obstacle which the courts must meet and over- 
come, if the view in question is to prevail, is the resulting difficulty 
of maintaining any theory whatever which places limitations upon 
the corporate power to contract. It will be observed that the exi- 
gencies of the policy under discussion require the courts to enforce 
ultra vires contracts as between the parties, leaving the State to 
institute proceedings, by guo warranto or otherwise, to deprive 
the offending body of its charter. But in point of fact, in ninty- 
nine cases out of a hundred the State has no real interest in the 
matter. Even in those cases in which we lawyers are accustomed 
to speak most glibly of “ public interest,” it often happens that the 
conventional conception of the interest of the community is just 
the reverse of its interest in fact. Take the case of a railway lease 
which has not been specifically authorized. The lessor refuses to 
perform certain covenants, and an effort is made to compel specific 
performance. In no jurisdiction will the desired decree be made, 
because it is the conventional view that the public is interested in 
seeing to it that no one but the original grantee of the franchise 
shall exercise it. Suppose the offer is made to prove by affidavit, 
or otherwise, that the entire community affected is anxious that 
the lease should be enforced. The offer is of course rejected by 
the court. It may be assumed to be clear that, upon submitting 
the documents in the case to the legislature, an enabling act 
authorizing the lease could have been had for the asking. The 
fact remains that corporations are driven to the legislature in these 
cases to seek protection from the courts.! The reason for the per- 
sistence of the theory that a franchise of a public nature is inalien- 
able without the consent of the sovereign is not altogether clear. 
As yet no court has been found so iconoclastic as to shatter the 
venerable doctrine.2 But, as has been said, the cases in which the 
public and the State have a direct interest, even by convention, 
are far from numerous. In the absence of direct interest there is 
no reason to expect active interference with corporate activity in 
any considerable number of cases. There is even a decision in 
the books in which the right of the State to forfeit a charter 





1 Central Transportation Co, v. Pullman’s Palace Car Co, is a striking illustration of 
this. There the legislature had passed an act specially enabling the lessor corporation 
to make the lease in question, but the court nevertheless held that the authority was 
not sufficiently explicit. 

2 See the dissent of Mr. Justice Bradley in Penna,, &c, R, R, v. St, L. A. & T. H. 
R. R., 118 U. S. 290. 
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in such a case is denied. We should then have a law practically 
without a sanction in the matter of restraint upon the making of 
corporate contracts. This state of affairs is to some extent recog- 
nized ; but it does not seem to be perceived that a significant 
alternative is presented to the judges in consequence of it. Shall 
the courts continue to maintain some theory of limited corporate 
power, or shall they take the absence of real public interest in so 
vast a number of cases as an indication that the so called “law of 
ultra vires’’ has survived whatever usefulness it may have pos- 
sessed? Apparently unconscious of the existence of this problem, 
the courts have undertaken the task contemplated by the former 
alternative, and have set themselves to discourage unauthorized and 
prohibited contracts by enforcing them between the parties only 
in favor of one who has performed his part. Readiness to perform 
is not enough: the contract must be executed in part before the 
judge will give it recognition. Here is a fruitful source of litiga- 
tion. What constitutes execution within the meaning of the rule ? 
Is execution synonymous with that “passage of money or prop- 
erty” which would give rise to a cause of action in quasi contract, 
even under the former of our two conceptions of public policy? 
These and many other similar questions confront the courts in 
their attempt to signify a qualified disapproval of unauthorized or 
prohibited contracts. 

What of the second alternative? Is there any reason, on prin- 
ciple, why the courts which believe in treating the prohibition asa 
condition should not carry out the theory to the end, and enforce 
all corporate contracts pricisely like other contracts, and subject 
only to the limitations which the general law of contracts recog- 
nizes? It seems to the writer that, if the doctrine of general capa- 
cities were once adopted, a strict adherence to our second line of 
policy would lead legitimately to that result. Some of the consid- 
erations in favor of the doctrine of general capacities have already 
been advanced. It remains to determine whether harm would 
result from the removal of all restraint from the corporate power 
to contract, — whether, in other words, society would be the loser 
through the death of the whole law of corporate power and a/tra 
vires. It is interesting to note that Judge Thompson is to be found 
upon the negative side of this question. ‘“ My own view,” he says,} 
“is that the doctrine of w/tra vires has no proper place in the law 
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of private corporations, except in respect of contracts which are Jad 
in themselves, the making of which are [szc] prohibited by consider- 
ations of public morality, of justice, or of a sound public policy, and 
which therefore stand upon such a footing that neither party can be 
regarded as innocent or blameless in entering into them.” This is 
the same thing as saying that doctrines of corporate power should 
no longer exist in any case, for the qualifications enumerated by 
the learned author already obtain in the case of contracts between 
man and man. It is somewhat difficult to perceive just how Judge 
Thompson reaches his conclusion upon principle, for he seems to 
have but a hazy conception of the two great theories of corporate 
power, and it is not clear that he even perceives the importance of 
working out his result upon one or the other of them. His view 
may be accepted, however, as an evidenve of what is believed to 
be the general sense of the American world to-day; namely, that 
society is vastly more interested in the adjustment of the actual 
relations subsisting between corporations and individuals than in 
the maintenance of fancied relations between corporations and the 
State. The franchise to bea corporation is no longer in the hands 
of favorites of the Crown. It is no longer true that the owners of 
this franchise have their brethren at their mercy, or even that they 
occupy a position of peculiar advantage as compared with them. 
Corporate activity has taken its place in the mercantile world side 
by side with individual enterprise, and the two work together on 
equal terms. There are many aggregations of capital which do 
not take on the corporate form ; while, on the other hand, behind 
the corporate machinery of many a gigantic enterprise stands a 
single individual, who has become the owner of all, or almost all, 
the shares. It is indeed to the interest of the State that these 
business ventures should succeed, and it may be said that the 
scope of their activity should therefore be circumscribed. But 
surely the question of what branches of business should or should 
not be combined together is not a question for the courts. The 
mercantile world must be left to work out the solution of this prob- 
lem for itself. If, when the problem is solved, it is found that the 
union of two forms of business enterprise (as, for example, bank- 
ing and insurance) is fraught with peculiar danger to the public, 
the case becomes one that is appropriate for legislation; and 
specific measures may then be adopted in order to deal with the 
difficulties which present themselves. Moreover, it must not be 
forgotten that, independently of these considerations, it remains 
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true that a dissenting minority of stockholders would still have all 
the rights of a partner in respect of confining his associates to the 
enterprise to which he agreed to contribute his capital. This is 
not a case in which partnership law has drawn upon corporation 
law for its conception of limitations upon the power of the majority. 
The reverse has been the case, as may be seen by a consideration 
of Lord Eldon’s decision in Natusch v. Irving.! 

The observations which have just been made in regard to legis- 
lative declarations of policy with respect to particular forms of 
enterprise are of course applicable to the case of quasi public cor- 
porations. Where the nature of the business is such that the 
public has an interest in the conduct of it, it seems not unreasonable 
to insist that the business shall be regulated as a business, and not 
with reference to the fact that it is carried on byacorporation. It 
is settled that a strictly private corporation may mortgage its 
property and “plant,” unless prohibited. It is said to be equally 
well settled that a corporation with public duties to perform, as, for 
exampie, a railroad, cannot make a valid mortgage contract unless 
specifically authorized. The reason assigned is that a mortgage 
“may ripen into a sale,” and that in the latter case a sale means 
that the railroad can no longer perform its duties to the public. 
In the judgment of the writer, it is altogether unphilosophical to 
make this distinction the basis of a judicial development of a doc- 
trine of corporation law. If the distinction is really of any impor- 
tance, it should be made the subject of a legislative enactment 
regulating the management of railroads. The prediction may be 
hazarded that before twenty-five years have passed away our courts 
will have manifested a disposition to depart from the present basis 
of decision, and that they will have indicated an intention to aban- 
don the attempt to regulate a business by developing the law 
relating to one out of several agencies by which, conceivably, that 
business may be carried on. 

It must not be forgotten, however, that the latter part of this dis- 
cussion has been concerned with the fosszb/e rather than with the 
actual in corporation law. In point of fact, there is a grand division 
of jurisdictions upon the primary question of public policy outlined 
above. The Supreme Court of the United States,? the Supreme 
Courts of Massachusetts,? Alabama,‘ and a few other States, have 









1 Gow on Partnership, App., p. 398, ed. 3. * Bank v. Dunkin 54 Ala. 471. 
* Central Transportation Co, v, Pullman’s Pal, Car Co,, 139 U. S. 24. 
* Davis v, Old Colony R. R, Co., 131 Mass. 258. 
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declared themselves definitely in favor of maintaining existing re- 
strictions upon the corporate power to contract. They have, in 
general, refused to enforce unauthorized or prohibited contracts, 
even in favor of the party who has fully performed. The doctrine 
is entirely intelligible and consistent, and, in the main, it has been 
consistently applied. Ina few cases, however (as has been seen), 
there are either dicta or actual decisions which seem to mar the 
symmetry of the system. If this doctrine becomes obsolete it will 
be the result, not of any inherent defects of structure, but because 
it is not in touch with the needs and requirements of the business 
world. In Pennsylvania,! on the other hand, and in New York,? 
New Jersey,® Indiana,‘ Illinois,® Minnesota,® Kansas,’ and in many 
other jurisdictions, the courts have manifested a tendency to givea 
qualified adherence to the second theory of public policy, — hesi- 
tating to ignore altogether the legal restrictions upon corporate 
power, but refusing to permit the party who has received a benefit 
to take advantage of the defect of power when a suit is brought to 
enforce the contract. The position of these courts of the second 
group is believed by the writer (as has been pointed out above) to 
be unsound upon principle, unless the theory of general capacities 
is adopted ; and unsound even then unless it is pushed to its legiti- 
mate conclusion, with the result of enforcing all corporate contracts, 
even when they are wholly executory, in every case where a con- 
tract between individuals would be enforced. In point of fact, the 
courts of the second group endeavor, in general, to work out the 
ends of justice upon the basis of a theory of estoppel. Where a 
corporation has received a benefit under a contract, it is said to be 
“ estopped ” from pleading the fact that the contract was unauthor- 
ized (or, in some cases, even that it was prohibited) as a defence 
to an action brought to enforce the agreement. This view seems 
to be open, upon principle, to certain serious objections. In most 
jurisdictions the courts are definitely committed to the position 
that those who deal with corporations are charged with notice of 
the limits of corporate power. In contemplation of law, when A. 










1 Wright v. Pipe Line Co., ror Pa. 204. 
2 Holmes, etc. Mfg. Co. v. Metal Co., 127 N. Y. 252. 

8 Camden, etc. R. R. Co. v. Mays Landing R. R. Co,, 48 N. J. L. 530. 
4 State Board of Agriculture, v. Citizens’ R. R. Co., 47 Ind. 407. 

5 Heims v. Flannery, 137 Ill. 309. 

6 Auerbach v. Mill Co., 28 Minn. 291. 

7 Sherman, etc. Town Co. v. Morris, 43 Kan. 282. 
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makes an unauthorized or prohibited contract with a corporation 
he does it with his eyes open. He takes the risk attendant upon 
inability to enforce the agreement in a court of justice. It is ac- 
cordingly somewhat difficult to manipulate the doctrine of equitable 
estoppel in his favor, in view of the fact that the act of the cor- 
poration was not the inducing cause of his present position. Nor 
does it help matters much to discard the theory that the chartered 
powers of a corporation are included in the citizen’s stock of pre- 
sumptive knowledge. A court must either go further than this, 
and declare that the public is presumed ot to know what a cor- 
poration may lawfully do, or else the judges must prepare to 
receive proof in a particular case that the limitations of the charter 
were in fact brought home to the plaintiff. Of course it may be 
said, and it sometimes is said, that in these cases the term 
“estoppel” is not used in its technical sense. If this is true, the 
use of a scientific term in any other than its technical sense is per- 
haps open to criticism. It is said, for example, that this doctrine 
is applied “only for the purpose of compelling corporations to be 
honest in the simplest and commonest sense of honesty.” ! This 
means, presumably that corporations will not be permitted to doa 
wrong which would not be sanctioned in the case of an individual. 
The language just quoted occurs in a case in which a mining cor- 
poration borrowed money in order to engage in business in a place 
nat authorized by its charter. A bill was filed by a stockholder to 
enjoin the prosecution of a suit by the lender upon the evidence of 
indebtedness. But if under similar circumstances an individual 
were to attempt to enrich himself unjustly under an illegal contract 
which was malum prohibitum, it would not be upon the basis of 
estoppel that his attempt would be frustrated by the courts. The 
contract would not be enforced, but a recovery in quasi contract 
would be permitted. If the courts which echo the language of 
Chief Justice Lawrence were strictly logical, they would either 
assimilate their views to those which the Supreme Court of the 
United States professes to hold; or else, at the other extreme, 
they would discard the view that corporate power is in its nature 
limited, and would embrace the radical doctrine which was advo- 
cated above. 

This tendency to work out results upon the basis of a species of 
primitive estoppel is, however, a tendency which is not without 





1 Chief Justice Lawrence, in Bradley v. Ballard, 55 Ill. 413. 
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interest. A result more strictly “equitable” might perhaps be 
reached if the courts were to hold that a corporation, by contract- 
ing, warrants its power and right to enter into the agreement. 
Suppose, for example, that a corporation makes a prohibited con- 
tract. Inthe face of the prohibition the contract will not be specifi- 
cally enforced. Nor will the plaintiff be permitted to maintain an 
action upon it. Rights of recovery in quasi contract, however, are 
not broad enough to meet the requirements of the case. The cor- 
poration will accordingly be treated as having warranted its power 
and right to make the agreement. The subsequent assertion of a 
lack of power and right, although theoretically effective so far as 
disposing of the plaintiff's suit is concerned, now becomes a clear 
breach of the warranty. The measure of damage in an action for 
this breach is the value of the contract which the plaintiff has lost. 
This includes prospective profit and the loss of a bargain. Thus 
the plaintiff in such a case has every right except the right of 
specific performance. It goes without saying that such a theory 
presupposes the abandonment of the view that all the world has 
notice of the limits of corporate power. It is, of course, a some- 
what fanciful theory, but it furnishes an interesting basis for a 
comparison with the modern German conception of damage by 
reason of the non-existence of contract, — “ the negative interest 
of contract,” as Jhering calls it (Negatives Vertragsinteresse). Ac- 
cording to that conception, if A. leads B. to believe that there is a 
contract when, owing to facts which B. neither knows nor is bound 
to know, there is not, A., however innocent, is liable for the dam- 
ages sustained by B. “He [A.]is not liable on the contract, for 
there is none; nor is he bound to put the other party in as good 
position as if he had a contract ; but he is bound to put the other 
party in as good position as if there had never been a simulacrum 
of contract.” ? 

If we return from the domain of theory to our final survey of ex- 
isting conditions in American courts, it seems hard to escape a con- 
clusion favorable to the view which results in the enforcement in so 
many cases of unauthorized and prohibited contracts. Incomplete 





1 The language cited is that of Professor Munroe Smith of the Faculty of Political 
Science in Columbia College, to whom the writer is indebted for this reference to Ger- 
man law. Professor Munroe Smith adds: “I do not find that any German jurist has 
suggested the extension of the above principle to cases where a contract is void (or 
voidable) because of incapacity. Perhaps they regard these cases as falling under the 
restriction of ‘ grounds of invalidity which the other party was bound to know.’ ” 
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as it is, this doctrine seems to represent far better than the other 
the enlightened sense of the business world, and the prediction is 
hazarded that it is destined in its full development to be the doc- 
trine of the future. But while it seems clear that we are still in the 
midst of the evolution of this department of corporation law, it is © 
yet not impossible to discover the principles upon which that evolu- 
tion proceeds. It is for this reason that the writer ventures to 
dissent from the view of Judge Thompson, that “the Anglo-Ameri- 
can law upon this subject” is in a state of “hopeless and inextri- 
cable confusion.” Nor does it seem tothe writer to be true “that 
contradictory decisions are constantly rendered by the same courts ; 
that opposing principles, tending to contrary results, jostle and 
crowd each other as the ice floes jostle and crowd each other going 
southward out of Baffin’s Bay through Davis Straits ; and that the 
judge seizes upon one of these principles to-day, and to-morrow 
upon another, and enlarges it or applies it according to the seeming 
exigencies of justice in that particular case.” It is submitted, on 
the contrary, that the decisions upon corporate power are suscep’ 
tible of scientificanalysis and classification. Itis, however, neces- 
sary that the investigator should give up theattempt to relegate 
this subject to the realm of moral reform, and that he should be 
content to see in it only the familiar spectacle of a gradual legal 
development brought about by a conflict between opposing views 
of public policy. 

George Wharton Pepper. 
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THE Law ScHoot.—In the November issue a “ proportionally un- 
precedented increase” in the number of students in the School was 
predicted. The returns, complete up to December, fully justify the ex- 
pectation. The enrolment is greater by sixty-four than it ever has been 
in the history of the School. The exact registration for seven successive 
years on Dec. 1, is given below: — 


1889-90 1890-91 1891-92 1892-93 1893-94 1894-95 1895-96 

















Third year 50 44 48 69 66 82 95 
Second year 59 73 112 119 122 135 138 
First year 86 IOI 142 135 140 172 224 
Specials 59 61 61 71 23 13 9 

Total 254 279 363 394 351 402 466 


These figures show an increase over last year in each class, but a de- 
‘crease of four in the number of special students. The third year class 
is larger than any previous third year class by thirteen. The second 
year class shows an increase of only three. The greatest gain is natu- 
rally in the first year class, which numbers fifty-two more than the next 
largest first year class. 

One reason for the remarkable increase in the number of candidates 
for the degree doubtless is that this is the last year during which the old 
rules of admission will be in force. ‘This year, for the last time, all 
Bachelors of Arts, all ‘graduates of Law Schools which confer the degree 
‘only after an examination upon a two years’ course of at least seven 
months each,” and all holders of the degree of Bachelor of Science, or 
other similar degrees, if they represent “an amount of linguistic training 
equal to that required of those who offer themselves for examination,” — 
all such are admitted without examination to be candidates for the de- 
gree of Bachelor of Laws. Those who pass the regular examinations in 
Latin, French, and Blackstone are also admitted as candidates for the 
degree. 

But, beginning with next year, the new rules will be in effect. By 
ithese, only holders of certain specified degrees, and persons qualified to 
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enter the Senior Class of Harvard, will be admitted as candidates for the 
degree. All others, including holders of academic degrees who are not 
on the list, “graduates of Law Schools which confer the degree only after 
an examination upon a two years’ course of at least seven months each,” 
and all who pass the regular examination, -— these will be admitted only 
as special students, and can obtain the degree only by entitling them- 
selves in some way to enrolment as regular students, or by attaining a 
mark within five per cent of that required for the honor degree. 

In connection with these changes in rules, the following table is 
instructive : — 


Holders of degrees from Colleges whose graduates are to be admitted as candi- 


Guten Gor the Gegmee thw... ct tee 352 
Holders of degrees from Colleges whose graduates are of to be admitted as can- 

didates for the degreeof LL.B. ...... «sees ee 
Harvard College Seniors on leave of absence from college ......... 18 
Graduates of other Law Schools... 1... 2.2 2.0 eee - owes . 3 
Students holding no Gegrees 06 ct tw ee ee te 66. 


sae | 
=] 
oo 
~ 
all 
. 

° 


466. 


According to the above table, 370 of the 466 students now in the 
School would be eligible candidates for the degree under the new rules. 
The other 96, of whom 64 are first year students, would not get the de- 
gree except by attaining a mark within five per cent of the honor grade. 
In all probability, some of the 27 graduates of institutions that are not 
now recognized officially by the Harvard Law School would be admitted 
as candidates for the degree, for the list does not pretend to be ex- 
haustive. The Law Faculty reserves the right to consider special cases. 
on their merits. — 

The decrease in the number of special students is partly traceable to 
the policy of the Faculty in discouraging all such who do not care to work. 
Those who are ready to work find it just as easy under the old rules to 
attain regular standing. Undoubtedly, when the new rules go into effect, 
the number of specials will increase again. The present small num- 
bers are also doubtless further caused by a prevailing misunderstand- 
ing as to the status of specials under the new arrangement. As has. 
already been noticed, the special student will still have the same privi- 
leges as regular students, except that if he wishes a degree he must. 
maintain a high standing, and he will not be admitted except on the 
definitely determined conditions set forth above, whjch it is needless to 
repeat. But whatever else may be said,.it is generally understood that 
idlers have no place in the Harvard Law School. Of the nine specials 
now here, only one is ineligible for regular standing. The rest are 
enrolled as specials in order to take studies out of the year in which they 
would be regularly enrolled. 

Perhaps the most significant fact in connection with all these figures 
onthe total registration is that the third year class is increased. This 
is due to nothing so much as to a recognition both of the increase in 
the quantity of instruction offered and of the advantages of a third year 
of study. 


Below are given three tables showing the sources from which six suc- 
cessive classes have been drawn, both as to previous collegiate training 
and as to the geographical districts from which the students come. 
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HarvarpD GRADUATES. 
From Mas- New England outside Outside of New Total. 


Class of sachusetts. of Massachusetts. England. 
1893 34 I 19 54 
1894 30 2 17 49 
1895 32 4 13 49 
1896 23 7 17 47 
1897 27 2 15 44 
1898 42 I 25 68 


GRADUATES OF OTHER COLLEGES. 


From Mas- New England outside Outside of New Total. 


Class of sachusetts. of Massachusetts. England. 
1893 5 9 21 35 
1894 7 20 38 65 
1895 8 14 30 52 
1896 14 II 45 70 
1897 9 12 56 77 
1898 19 23 62 104 
Hoipinc No DEGREE. 
New England Outside 
From Mas- outside of of New Tota) of 
‘ Class of sachusetts. Massachusetts. England. Total. Class. 
1893 4 I 7 12 101 
1894 20 I 10 31 142 
1895 16 3 14 33 135 
1896 10 4 9 23 140 
1897 26 7 16 49 170 
1898 25 2 25 52 224 


A glance at these tables shows several interesting facts. Most notice- 
able of all is the increase in the number of Harvard graduates, there 
being 24 more than last year in the first year class. There are also 27 
more graduates of other Colleges than last year, while the number of 
students who do not hold academic degrees is increased by only three, 
a circumstance which speaks well for the high standard maintained in 
the School. 

Next to Harvard, Yale send the most graduates to the class of 1898, 
there being 21 in all, the largest number ever in one class. Yale sent 
but 8 last year. Brown sends 11, Williams 9, Amherst and Princeton 
each 5, and Dartmouth 4. Leland Stanford, Bowdoin, and Trinity send 
3 each, while six different Colleges send 2 apiece. Twenty-eight have 
each one representative in the first year class. The total number of 
educational institutions from which the class is drawn is 44. There are 
87 whose homes are not in New England, and who have received no 
degree from Harvard, an increase of 9 over last year. All these figures 
are encouraging, as they point to a steady widening of the influence of 
the School. 





Factors Acts AGAIN. — While the courts have treated the general sub- 
ject of alienation of real estate in a broad and liberal spirit, in cases of 
personalty , on the other hand, whether as a matter of common law devel- 
opment or of statutory construction, they have resisted any attempts to 
encourage commercial interests at the cost of private rights. The ex- 
tremes to which the doctrines of conversion have been carried, where, 
on the Continent, ownership has long ago given way to the exigencies of 
trade, is one instance. Another is the untiring opposition of the courts 
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to the Factors Acts, —an opposition which crops out in almost every 
case on the subject, and of which Prentice Co.v. Page (41 N. E.R. 279), 
a Massachusetts case, furnishes an example. A swindler, by false repre- 
sentations and forged certificates (arts which subsequently secured his 
conviction for larceny), managed to obtain goods from the Prentice Com- 
pany, which he palmed off upon a purchaser for value without notice. 
This result he had accomplished by assuring the Prentice Company that 
he had already made contracts for the goods as their agent, and that he 
wished simply to complete the sales by delivery. Under these circum- 
stances, and under a Factors Act that protected purchasers from agents 
‘*intrusted with the possession of merchandise or of a bill of lading, con- 
signing merchandise to him for the purpose of sale,” the court decided 
that the word “sale”? did not include a completed sale, and that a man 
intrusted with goods for the purpose of fulfilling a contract of sale was 
not a man intrusted “ for the purpose of sale.” 

In England in Baznes v. Swatnson (4 B.& S.27) and Shepard v. Bank 
(7 H. & N. 661), the opposite result was reached. ‘The court attempts to 
distinguish these cases by pointing out that in the English Factors Acts 
the provision is simply that the goods shall be “ intrusted,” and not, the 
court says, “‘ as ours, ‘intrusted for sale.’’’ It is noticeable, however, that 
in the Massachusetts act the phrase “for the purpose of sale” occurs 
only in connection with the bill of lading, and not with the merchandise. 
The court then tries to discredit Baznes v. Swaznson by quoting Black- 
burn, J.,in Cole v. Bank (L. R. 10 C. P. 354, 373, 374), to the effect that 
Willes, J. in delivering judgment in /ventes v. Montis (L. R. 3 C. P. 268), 
“speaks of Baines v. Swainson as going to the extreme of the law.” Yet 
on page 280 of L. R. 3 C. P. Willes, J. says, “The case of Baznes v. 
Swainson, to which I entirely assent.” 

Another ground on which the court rests its decision. is the larceny by 
the agent. ‘It would be a contradiction in terms to say that goods are 
intrusted for sale to one who steals them.” That, however, is by no 
means perfectly clear. Larceny by trick is not at all inconsistent with 
persuading the owner to intrust goods to a rascal. The crime or fraud 
may render the guilty party punishable ; but as Martin, B. said, in answer 
to a similar position taken in Shepard v. Bank (7 H. & N. 661, at 665), 
“*he does not, however, the less intrust.” Looked at fromm the point of 
view of this anomalous species of larceny, this ratio dectdendz also seems 
hardly satisfactory. 





ADMISSION TO THE Bar. — The General Council of the Quebec Bar 
is considering the advisability of admitting to practice, without exam- 
ination, all who present diplomas from any law school in the Province. 
This suggests the query as to whether such a scheme is likely ever to 
secure general adoption. Perhaps it may not be universally known 
that in several of our States it already prevails. In Louisiana, Missis- 
sippi, West Virginia, and Wisconsin, the diploma of the law department 
of the State University is acceped in lieu of examination ; in Georgia, 
two law schools are thus recognized; while in Illinois and Tennessee 
diplomas from any law school in the State, and in Indiana from any 
law school whatever, entitle their holders to admission to the bar. 
There is doubtless much to be said both for and against this policy. 
One who recalls the weeks of laborious memorizing, terminating in the 
severe mental strain of many consecutive hours of thinking and writing 
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at lightning speed in a badly ventilated room, is likely to regard a bar: 


examination as an unfair test. Where there is but one law school 
In question, there certainly seems to be no serious objection to accept- 


ing its degree as evidence of the student’s knowledge of common law,. 


at least, if not of the statutes and practice. Where, on the other hand, 
the privilege is bestowed on two or more law schools, objections may 
arise from the inequality of standard, the strivings of the several facul- 
ties to enlarge their roll of students, and the ineffectiveness of the 


distant supervision exercised by the Bar. However, even under these- 


circumstances, the question is worth discussing. 





JupiciaL CHECK ON UNCONSTITUTIONAL LEGISLATION. — The exercise 
by the courts of this country of the power to declare acts of a co-ordinate 
legislature void because of unconstitutionality has become so much ofa 
commonplace, that the peculiar circumstances which led to the establish- 
ment of the power are likely to be forgotten : and one isapt to think 
of this power of the judiciary as inherent in the nature of our govern- 
ment, and as such, accepted from the outset without dispute. The able 
and serious opposition which met the claim of this power in some of 
the original States is too frequently overlooked. As late as 1825, 
Gibson, J., of the Pennsylvania Supreme Bench, in Hakin v. Raub (12 
S. & R. 330), vigorously denied the existence of the right claimed by the 
courts to disregard a legislative act because of its conflict with provisions. 
of the State Constitution. A re-examination of the source of this 
power is demanded, when one finds it laid down as a principle estab- 
lished beyond dispute, that under a written Constitution the right of 
the judiciary to declare legislative enactments void for unconstitution- 
ality is ‘* the necessary logic of jurisprudence. ” 

This is, in effect, the statement made by Prof. J. W. Burrage in a 
recent number of the Political Science Quarterly (September, 1895, 
Vol. X. pp. 422, 423). 

That under the State and Federal Constitutions the American courts. 
exercise this power rightfully, is settled beyond cavil. Yet it is not 
expressly granted in the Constitutions of the original States : nor is it. 
clear, as Prof. Burrage would seem to assert, that it is expressly granted 
in the Federal Constitution. Nevertheless, one is not driven to defend 
the power as the “necessary logic of jurisprudence.” Its existence 
is to be traced rather to the relations of the English courts to our colo- 
nial legislatures prior to the Revolution, to the effect of those relations 
on the conception of the powers of State judiciaries, and less remotely 
to the intentions of the framers of our early constitutions, than toa 
logical deduction from the mere existence of a written constitution. 
(See Thayer’s Origin and Scope of the American Doctrine of Con- 
stitutional Law, 7 Harvarp Law Review, 129.) 

Gibson, J., in the case of Lakin v. Raub, above referred to, points 
out that the powers of the judiciary fall into two classes, political and 
civil. The civil powers are the ordinary powers of the courts at 
common law, while the power by which any control or influence is 
exerted over other departments of government or their acts is a political 
power. At common law, the judiciary can possess no political power. 
Yet it is claimed that, by necessary implication, the existence of a written 
constitution confers upon the judiciary, in addition to its ordinary and. 
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appropriate powers, the power to pass upon the constitutionality of 
legislative acts, that is, a power distinctly political. The burden of proof 
is obviously on those who make this assertion. The main argument in 
support of the claim is this: the Constitution is the supreme law of the 
land; itis the peculiar function of the judiciary to interpret the law; 
therefore, in case of a conflict between the supreme law and a law 
passed by the legislature, the latter must be declared void. It is of 
course essential to the cognizance and decision of such a conflict that 
the judiciary have the right to interpret the Constitution; but to say 
that the Constitution is the supreme law is not necessarily to say 
that it is law which the judiciary may interpret. What is really meant 
by the phrase, the Constitution is the supreme law, is that the Constitu- 
tion is a set of rules binding on the several departments of government. 
Can it be said to follow that one department has the power to declare 
the meaning of the rules addressed to the other departments? Each 
department, according to the natural implication, should look to those 
rules addressed to itself, and determine their meaning. Because these 
rules are not binding if not enforced,is no reason that one department 
should deduce the power to enforce upon another department its inter- 
pretation of rules not addressed to itself. Rather it would seem to 
follow that the people who have formulated these rules, and have not 
expressly delegated the power to interpret and to enforce them, have 
reserved that power to themselves, in case the departments overstep their 
constitutional limits. ; 

This view of the Constitution, that each department has a right to 
interpret those rules addressed to itself, and demand acquiescence in 
the interpretation from the other departments, is, it is true, a concep- 
tion of the Constitution as directory rather than as mandatory and 
unyielding. Yet to-day, with the power of the judiciary in this country 
to declare acts of the legislature unconstitutional and void firmly 
established, much of the Constitution remains to all purposes directory. 
Many violations of its rules on the part of the legislature are not open to 
judicial cognizance. Two classes of violations are sufficient examples : 
one, a refusal to legislate though required to do so by the Constitu- 
tion; the other, the enactment and enforcement of laws which, though 
plainly inconsistent with constitutional provisions, have not been brought 
up in judicial form for the consideration of the courts, and which there- 
fore, in spite of obvious unconstitutionality, may be operative and _bind- 
ing on the people for years. The check on unconstitutional legislation 
exercised by our courts is one of the weakest and most remote in our 
scheme of government. 

Those who assert that it will lead to utter confusion to allow the 
various departments to define the limits of their respective powers 
overlook the relative unimportance of the judicial check in comparison 
with other checks provided for in.written Constitutions : the restrain- 
ing influence of public sentiment; and above all the actual experience 
of those countries whose legislation is free from judicial check. The 
constitutions of France and Switzerland expressly declare that the courts 
shall be bound by all the acts of the legislature. It may be true, as 
Prof. Burrage says, that illustrious European jurists and publicists are 
urging that the power of declaring legislative acts void for unconstitu- 
tionality be exercised by the Continental courts : yet as a matter of fact 
the German courts, free from the influence of precedents peculiar in 
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our colonial system, and having to deal with this alleged power solely 
as a supposed necessary deduction from the existence of a written 
constitution, have finally decided that the power does not exist. The 
Imperial Tribunal in the case of K.v. Zhe Dyke Board of Niedervieland 
(cited in Coxe, Judicial Power and Unconstitutional Legislation, p. 99) 
held that a “constitutional provision that well acquired rights must not 
be injured is to be understood only as a rule for the legislative power 
itself to interpret, and does not signify that a command given by the 
legislative power should be left disregarded by the judge because it 
injures well acquired rights.” 

It is not to be questioned that the judicial check on unconstitutional 
legislation is beneficial; that it is a more convenient and stricter check 
than that the people directly exercise But it is, at the same time, to 
be remembered that the right to exercise this check is not to be deduced 
from the existence of a written constitution. The grave practical results 
of the decision of the German courts on this point show clearly that 
the question is not one of merely academic interest. 





Tackinc OF ADveERSE Possessions. — In most jurisdictions privity of 
estate is regarded as essential to the tacking of adverse possessions. 
In view of the fact that it is a question primarily of barring the owner’s 
right of entry, and not of bestowing title upon the last adverse pos- 
sessor, the word privity has often been interpreted rather liberally. For 
example, in Davock v. Nealon (32 Atl. Rep. 675), the New Jersey court 
recently held that where one encloses and occupies more land than 
is covered by the description in his deed and sells (by the same 
description) to another, who enters into possession of all the land 
enclosed, the successive possessions may be tacked to make up the 
period required by the Statute of Limitations. As to the land not 
included in the deed, the court held that the clear intention of the 
parties, coupled with the actual transfer of possession, raised the required 
privity. The same result was reached in McNeely v. Langan (22 Ohio 
St. 32), while the opposite view was taken by the Massachusetts court 
in Ward v. Bartholomew (6 Pick. 409). Each case has a considerable 
following. 

Notwithstanding some rather cautious statements in the opinion, it 
may probably now be taken as settled in New Jersey, that any voluntary 
transfer of possession will suffice to sanction tacking. This seems the 
better view. Whether or not one to whom an absolutely void convey- 
ance has been made, and whose possession is consequently adverse to 
his grantor, can be said to stand in privity of title with the latter, may 
be only a question of words, and at any rate it is a difficulty for the New 
Jersey court to deal with. One who looks at the matter purely in the 
light of principle may well throw overboard the whole doctrine of 
privity, and conclude, as at least one American court has done, (see 
Fanning v. Willcox, 3 Day, 258,) that there is no logical stopping place 
short of holding that even successive disseisins are no break in the 
continuity of adverse possession, and that accordingly a disseisor, as 
well as a grantee, an heir, or a devisee, must be allowed the privilege 
of tacking For it certainly seems in accord. with the reason of the 
Statute of Limitations to look at the whole matter solely from the point 
of view of him whose nght 1s to be barred. If he is kept out of posses- 
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sion continuously for the statutory period, it would appear that on 
principle no more need be required. 





OnE-Man Corporation. — The case of Broderip v. Salomon (1895, 
2 Ch. 323), has attracted considerable attention in England, and some 
adverse criticism. ‘The facts were as follows. One Salomon, a leather 
dealer, appreciating the advantages of limited over unlimited liability, 
organized a corporation composed of himself and family, sold his busi- 
ness to it at an exorbitant price, and took in payment bonds secured by 
a floating charge on all the corporation assets, present as well as after 
acquired. Each of the six straw members took one share of stock; the 
remainder went to Salomon. In this way he virtually reserved his prop- 
erty, and the control and profits of the business, while shifting the liability 
for future debts to a pauper corporation. Perhaps this might be done if 
the public was fairly notified of the charge on the capital stock. But 
there is no registration of mortgages in England to give such a notice. 
As a consequence, the unsecured creditors would have found themselves 
out in the cold when it came to liquidation had not the court held Salo- 
mon liable to indemnify the company for the debts incurred. Several 
theories are suggested to support this liability, the one most prominently 
advanced being that the company was a trustee for the promoter vendor, 
and as trustee entitled to be reimbursed for liabilities incurred on his 
behalf. That would seem to be a question of fact, however, as it would 
be were Salomon held as principal. If the liability rests on fraud, it 
is difficult to see why Salomon alone was taken and his family left. The 
real grievance appears to be the lack of any registration of such mort- 
gages, as Mr. Edward Manson, in 11 Law Quart. Rev., 186, 352, 
points out. 

Supposing, however, there were such a registration, what is the policy 
of general corporation acts ? Do they permit one man virtually to limit 
his liability, if due notification is given to creditors ? (11 Law Quart. Rev. 
185.) That appears to be a question of economic policy. Under ordi- 
nary circumstances justice demands that every debtor, whether a corpora- 
tion or not, pay all the debts he incurs. Limited liability is an exception, 
a privilege justified only so far as it gives a proper stimulus to indus- 
trial enterprise. It is doubtful if individual enterprise needs such a 
stimulus. 





New York Cope Revision. — The troublesome experience of New 
York with the existing code of civil procedure should have been suffi- 
cient warning against ill considered methods of change; but the present 
course of revision in that State is more likely, one would think, to lead to 
further confusion, than to any reform of the inconsistencies and ambigui- 
ties that now characterize the code. After long agitation the State Bar 
Association secured the passage of an act which empowered the Governor 
to appoint a commission of three to examine codes of procedure and 
practice acts of other States and countries, and prepare a revised New 
York Code. So far, all well and good! The Governor at this stage 
appointed the three Commissioners of Statutory Revision to constitute 
the commission for revising the code. These commissioners — compe- 
tent men in their department—are not shown to have any peculiar 
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fitness for this additional task. The advantages of codification are de- 
batable ; but once the policy is adopted, no one can question that the 
preparation of a code should be intrusted, as a prerequisite for its satis- 
factory accomplishment, to those who have a thorough familiarity with 
the principles and theory of the particular branch of the common law 
to be codified, and a specialist’s knowledge of its details. Incidentally, 
but not so imperatively, an acquaintance with the defects and merits 
of existing codes is desirable. In the present case, to throw the burden 
of drafting a revised code of procedure on the shoulders of the commis- 
sioners — confessedly not specialists in the law of civil procedure, and 
already behindhand in their work of revising the statutes— is probably 
to repeat the history of 1877, when a similar commission of statutory re- 
vision was required to revise the procedure code. The result was that 
the revision of the statutes was never completed ; while the procedure 
code is so defective and ill drawn that, rather than practise longer under 
it, the bar of the State now welcome the uncertainties of a new revision. 
It is only fair to add that the report, which the commissioners must sub- 
mit December next, of the results of their examination of other codes and 
rules of procedure may reveal unexpected and unhoped for qualifications 
for the task assigned them. 





THe Rute IN DearLe v. Hatit.— An assignee of a cestuz’s interest. 
in a trust fund, will, if the trustee have no notice of the assigment, be 
postponed to a subsequent assignee who gives notice. This, it will be 
remembered, is, in a word, the doctrine known to English lawyers as 
the rule in Dearle v. Hall (3 Russ. 1). The confusion which it has. 
worked and is continuing to work in the English law of trusts is well 
pointed out by Mr. E.C.C. Firth in an article in the October number 
of tne Law Quarterly Review. That the rule is devoid of principle in 
all cases where the second assignee makes no inquiries of the trustee, 
and so is not mislead by the first assignee’s neglect, has often been 
said and seems clear enough. Whether it is consonant to principle 
where the second assignee does make inquiries, and takes his assign- 
ment in reliance on the trustee’s ignorance of the prior assignment, is; 
a question on which there is likely to be a difference of opinion. Mr. 
Firth denies the right of the second assignee even in this case, om 
the ground that the first owes him no duty and so is not guilty: 
of'negligence in omitting to give notice. Accordingly there can be no- 
estoppel by negligence. It would seem, however, that a duty to give 
notice might very well be contended for, where a probable consequence: 
of taking the assignment without notice is that some one will be 
defrauded. 

The question is, of course, no longer an open one in England, where,. 
by a series of decisions, the rule has been “improved” until now it has 
nothing to do with the merits of the successive assignees. Foster v. 
Cockerell (3 Cl. & F. 456) decided that it was immaterial that the second! 
assignee made no inquiries of the trustee ; Low v. Bouverite (1891, 3 Ch.. 
82) that the trustees were not bound to answer inquiries if they were 
made; Lloyd v. Banks (3 Ch. 488) that the first assignee should be 
preferred although he neglected to give notice, if the trustees happened 
by accident to hear of the assignment. Thus, in all cases where the- 
second assignee gives notice, it has come to be essential for the trustee: 
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to have a bit of information which he is not bound to impart to anybody 
which the first assignee is not bound to give him, and which the second 
is not bound to trouble himself about. 

It is certainly not to be regretted that a rule so purely artificial and 
technical has, in many American jurisdictions, failed to gain a foothold. 
See the cases collected in Ames, Cases on Trusts, 2d ed., 326-328; and 
see also 7 Harvarp Law REVIEW. 305. 





SHALL A NEGLIGENT PARENT RECOVER FOR A CHILD'S DEATH ? — 
Though the authorities are still in conflict, it seems clear on principle 
that, where an infant sues for injuries caused by the defendant’s negli- 
gence, the contributory negligence of his custodian should not be imputed 
to him so as to defeat his action. In jurisdictions where this doctrine is 
accepted a more difficult question arises. When a child is killed through 
the combined negligence of his parent and the defendant, and the parent, 
as administrator, brings action for the death of the child, being himself 
the sole beneficiary in case of recovery, is his contributory negligence a 
good defence? The courts which have been called upon to answer this 
question are pretty evenly divided in their answers. In the recent case 
of Bamberger v. Citizens’ St. R. Co.( 31 S.W.Rep.163) the Tennessee court 
discusses the subject thoroughly, and comes to the conclusion that in 
such a case the parent’s contributory negligence is a good defence to the 
action. Wymorev. Mahaska County(78 Iowa, 396) presents the opposite 
view. (See Tiffany on Death by Wrongful Act, §§ 69-71, for a full dis- 
cussion of the subject.) 

On the one hand it is urged that the action is purely in the right of 
the child, —his estate in fact is suing, and it should consequently recover 
whenever the child himself could have recovered had his injuries not 
proved fatal. At first sight this seems the strictly logical view. On the 
other hand, it must be remembered that the right of the administrator to 
bring this action is not a common law right, but is purely statutory. The 
statutes, of which every State has one, are copied more or less closely 
from Lord Campbell’s Act, and ordinarily provide, in substance, that 
where the deceased could have recovered if he had lived, his adminis- 
trator can recover for the benefit of the next of kin; and the courts 
which support the view taken in the Tennessee case add the qualification 
that, as the next of kin is the real party in interest, he must have been 
free from fault himself in order to reap the benefit provided for by the 
‘statute. This works justice, but is it reading too much into the statute ? 
It hardly seems so. It is by no means uncommon in statutory actions 
for damages for courts to hold that contributory negligence is a good 
defence, though not mentioned in the statute. (See Quimbyv. Woodbury, 
63 N. H. 370.) And in the case under discussion it would apparently do 
no violence to the intention of the legislature to interpret the statute as 
not merely providing for the survival of the child’s right of action, but 
as giving the next of kin a new right of a special nature, the enforcement 
of which is conditioned on freedom from contributory negligence. This 
interpretation supports Mr. Tiffany’s conclusion that the right of the 
deceased to maintain an action is not the sole test of the right of the 
beneficiaries to recover damages for his death, but merely one of the con- 
ditions of their right. 
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BANKS AND BANKING— NEGLIGENCE IN SUPERVISION OF BANK OFFICER, — 
Where a special deposit for gratuitous safe-keeping was made with a bank and stolen 
by its cashier, 4e//, that the bank was not discharged from liability if negligent in 
retaining the cashier when it ought to have known that he had become unworthy of 
trust. Merchants’ National Bank v, Carhart, 22 S.E. Rep. 628 (Ga. ). 

If a bank official undertakes to act in a manner which is u/tra vires of the corpora- 
tion, his act will not bind the corporation or furnish a cause of action against it. A¢é 
lantic Bank vy, Merchants’ Bank, 10 Gray, 532. A bank must use ordinary care, how- 
ever, in the gratuitous keeping of aspecial deposit, and the fact that due care has been 
exercised in procuring a servant in the first place is no reason why diligence should 
cease in regard to him. Gilman v. Railroad Corporation, 10 Allen, 233. The decision 
seems sound, therefore, and is supported by such meagre authority as there is on the 
Subject. Scott v. National Bank, 72 Pa. St. 471. 


BILLs AND NoTEs — BONA FIDE PURCHASER — NOTICE, — The payee of a note 
fraudulently procured from the defendant, indorsed it to the plaintiff for valuable con- 
Sideration, in violation of an agreement nottoconvey. The plaintiff had notice of the 
agreement, but not of the fraud. e/d, that the plaintiff could recover on the note. 
Thompson v. Love, 32 S. W. Rep. 65 ( Ark. ). 

It is difficult to say on what ground the court put this decision, but the right result 
seems to have been reached. If the agreement were oral and simultaneous with the 
giving of the note, it would probably be inadmissible as varying the effect of the writ- 
ing; this would dispose of the matter at once. But if the agreement were in writing, 
or made subsequently for good consideration, the case would be more doubtful. Even 
such an agreement, however, would not affect the validity of the note, and a breach of 
it would result only in the personal liability of the promisor, It seems equally clear 
that no notice of the fraudulent procurement of the note could be imputed to the in- 
dorsee because of his knowledge of the agreement. 


BILLS AND NOTES— STATUTE oF LIMITATIONS, — Where, for thirteen years, no 
demand was made upon a promissory note payable thirty days after demand, e/a, 
since it did not appear that the parties intended to limit the time within which present- 
ment should be made, the holder of the note was not barred from suit against the 
maker, Cooke v. Pomeroy, 32 Atl. Rep.935 (Conn. ), 

Action does not accrue upon a note payable a certain number of days after demand 
until demand is actually made, Until such time, then, the Statute of Limitations can- 
not begin to run against it. There aresome authorities which hold that the demand 
must be made within a reasonable time, which is ordinarily fixed at the period allowed 
by statute for suing on a note payable at the time of its date. Palmer v. Palmer, 36 
Mich. 487. The court here errs in attempting to distinguish those cases on the ground 
of extrinsic evidence, for where they do not refer exclusively to the discharge of an 
indorser, they are clearly wrong. Wenman v, Mohawk Insurance Co.,13 Wend. 267. 

CARRIERS — BILL OF LADING— DEFICIENCY IN THE CaArGo.— Action by the 
assignee of the consignor of grain by defendant’s vessel on the following bill of lading. 
“ All the deficiency in cargo to be paid for by the carrier. . . . and deducted from the 
freight.” On the vessel’s arrival at the port of destination it was ascertained that 
some 2,000 bushels less than supposed were on board, the deficiency being due to a 
mistake in the weighing at the port of departure. e/d, that the carrier was liable 
for the shortage in the cargo though the grain had never actually been loaded on board 
the vessel. Sawyer v. Cleveland /ron Min, Co., 69 Fed, Rep. 211. 

Where the case arises between the carrier anda consignee, the bill of lading and facts 
being otherwise similar to those set out above, the consignee is allowed to recover. 
“ Otherwise,” says the court in Merrick v. Certain Wheat, 3 Fed, Rep, 340, “there 
would be no necessity for inserting the stipulation at all, because the consignee, with- 
out any express stipulation, has the right to deduct from the freight a deficiency in the 
cargo actually received by the carrier and arising from his fault, . . . and it is not 
reasonable to suppose the parties meant to insert a useless condition in the contract.” 
The court in the present case thought the same rule applicable to a comsignor, as no 
evidence showed the consignor was privy to the mistake, he being entirely unrepre- 
sented at the weighing in question except by the carrier, and so in the same relative 
position in this respect as a consignee would bear to the carrier, If the consignor could 
have recovered, then his assignee, the plaintiff can recover. 
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CONSTITUTIONAL LAW—EXEMPTION OF VETERANS FROM CIVIL SERVICE 
RULEs. — The Constitution of New York, Art. 5, § 9, provides that appointments in the: 
civil service shall be made according to fitness, which shall be determined so far as 
is practicable by competitive examination ; but veterans shall be entitled to preference. 
without regard to their standing on any list from which such appointment may be 
made. Held, a statute providing that when a veteran is an applicant competitive 
examinations shall not be deemed practicable if the salary of the position does not 
exceed $4 per day, but that the only examination shall be one to test the ability of the 
applicant to fill the position, is unconstitutional and void. Jn re Keymer, 35 N. Y.. 
Supp. 161. 

The provisions of the New York statutes in regard to veterans in the civil. 
service were gradually relaxed from 1883 to 1894, when the legislature declared 
‘that the civil service laws should not apply at all in cases where the compensation 
did not exceed $4 per day. This statute has been abrogated by the new Constitu-- 
tion (/n re Sweeley,33 N. Y. Supp. 369), the provisions of which in regard to the. 
preference of veterans are very similar to those of the law which was passed by the. 
Massachusetts legislature last June over the Governor’s veto. Acts of Mass., 1895, chap. 
501. The court says that the power to declare examinations impracticable in one case. 
implies the power to declare them impracticable in every case, and thus to annul the 
whole constitutional provision, The judgment of the lower court awarding a man- 
damus to the Commissioners to give the orator a non-competitive examination is 
accordingly reversed. 


CONSTITUTIONAL LAW— FEDERAL COURTS—FOLLOWING STATE DECISIONS— 
CHANGE OF RuLING. — A federal court made a decision respecting the rights of par-- 
ties before it in certain property, based upon a series of decisions of the highest court 
of a State, as to the interpretation of a statute of such State, and the decision was 
affirmed upon appeal. In alater case respecting the identical property, the State court. 
reversed its former decisions. eld, this fact does not make it the duty of the federal. 
court to reverse its decision as to the rights of the parties in the same property, in pro-- 
ceedings subsequently arising. National Foundry & Pipe Works v. Oconto Water Co., 
68 Fed. Rep. 1006. 

The court says (though the decision of the case does not require it) that “ it will: 
doubtless be proper for this court, in any case hereafter arising, where rights have 
accrued subsequent to the last decision of the Supreme Court of the State upon the 
question, to give due consideration to the later rulings of that tribunal.” This would 
seem to be sound, though no cases in which this additional step has been taken, have 
been called to our attention. The decision is in accordance with authority. Burgess v.. 
Seligman, 107 U.S, 20, A note at page 34 collects the principal cases bearing upon the. 
subject. 

CONSTITUTIONAL LAW— PUBLIC USE—JIRRIGATION.—An act of California 
allowed fifty landholders, whose lands were susceptible of a common system of irriga-. 
tion, to submit a plan of irrigation for the whole common district, which plan, if ac- 
cepted by two thirds of the landholders of the district,was to be binding. To meet. 
expenses, all the lands of that district could be assessed, and for failure of payment, 
sold. The landowners could be heard only on the question of valuation. The act. 
was held unconstitutional. Bradley vy. Fallbrook Irrigation District, 68 Fed. Rep.. 

8. 
oa The court objects to this as a taking of property for other than a public use, on the: 
ground that the landowners of the district were the only persons benefited. But it 
is difficult to distinguish this from such cases as Hagar v. Reclamation District, 111 
U. S. 701, where a similar act to drain swamp lands was upheld. Itis not merelya 
question of the public health ; the legislature may provide also for other phases of 
the public benefit, andit would seem that theturning of large tracts from deserts into 
gardens was a suitable field for such legislative consideration. This view was taken 
in a recent case in Nebraska, which held that the taking of land for purposes of irri- 
gation lay within the discretion of the legislature. Paxton Irrigating Co, vy. Farmers’ 
Irrigation Co.,64 N. W. Rep. 343 (Neb.). 

From another aspect, too, it is proper for the legislature to interpose a controlling 
hand. The irrigation necessary to improve these lands could only be accomplished by 
the co-operation of all the landowners, and it has been laid down that the legislature 
has a power “to establish regulations by which adjoining lands, held by various owners 
in severalty, and in the improvement of which all have a common interest, but which 
by reason of the peculiar natural condition of the whole tract cannot be improved or 
enjoyed by any of them without the concurrence of all, may be reclaimed and made 
useful at their joint expense.” Waurts v. Hoagland,114 U. S.613. The court, in fact, 
seems to admit this view, and goes off to discuss the case on another ground. 
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CONTRACTS— ACCORD AND SATISFACTION — EXECUTORY ACCORD NOT EN- 
FORCEABLE. — Plaintiff and defendant made a contract for the delivery of lumber 
on May 20, 1889. After partial execution disputes arose, and on December 30 a new 
contract was made modifying the old one, but it was not executed. Plaintiff sued on : 
old contract. He/d, that new contract was an accord that did not discharge the old one 
until performance. Crow v. Kimball Lumber Co., 69 Fed. Rep. 61. 

Whether one contract can be discharged by the substitution of another is said to 
depend on whether the parties intend the new agreement or its performance to be the 
consideration for the release of rights underthe oldone. This is no doubt true, but 
when the new agreement, as in the present case, offers no reliable clue to the intent 
of the parties, which will they be presumed to intend? When the second contract 
contains mutual promises to do acts other than merely forbearing to exercise rights 
given by the old contract, it would seem that the presumption should be in favor of 
an intent tq substitute the new agreement, not its performance, for the old one. 
Clearly both contracts are not meant to be carried out, and by the new one doh parties 
have promised to do acts inconsistent with the old one. Itis therefore hardly 
reasonable to suppose they mean to wait till performance on either side before 
abandoning the old contract. Where only one party makes anew promise, and the 
other merely agrees to forbear, it may be reasonable to suppose that the execution 
of the promise, not its giving, is the consideration. Compare Badcock v. Hawkins, 23 
Vt. 561; Morehouse v. Bank,98 N. Y. 503 ; Christie v. Craige, 20 Pa. St. 430. 


CONTRACTS — DEFENCE OF ILLEGALITY. — Plaintiff declared on defendant’s mort- 
gage note. Defendant pleaded that plaintiff, in loaning the money held by him as 
county treasurer — the consideration for defendant’s note—committed the crime of 
embezzlement under R. S. Indiana, 1894, § 2019. Plaintiff demurred. //e/d, overruling 
plaintiff’s demurrer, (1 ) the record does not disclose any interest of the county in this 
action ; ( 2) plaintiff having committed a crime in giving the consideration, is thereby 
precluded from recovering for his own benefit. WainchesterLight Co. v. Veal, 41 N. E. 
Rep. 334 (Ind. ). 

It is a well recognized legal principle that a statute ought not to operate to the 
detriment of those whose interests it was aimed to protect. On this principle, in the 
present case, if the county appears from the facts stated in the record as interested in 
the outcome of this action, plaintiff’s demurrer should be sustained, Bowditch v. Ins. 
Co., 141 Mass. 292. From the facts stated in the pleadings it is clear that the county 
had a right to regard plaintiff as trustee of the note for the county. For aught that 
appears on the record this right of the county in the note continues in existence; if so, 
the county has an interest in this action. It would therefore seem that the plaintiff 
should have prevailed on his demurrer. 


CoNnTRACTS — PuBLIic Po.ticy. — In accordance with a Resolution of the Massachu- 
setts Legislature, the Governor and Council employed the agent of the Commonwealth 
for the prosecution of war claims against the United States, to prosecute the claim of 
the Commonwealth for a refund of the direct tax paid the United States in 1861. 
Plaintiff held the office named, and consequently was appointed. His compensation 
was to be two per cent of any amount he should collect, to be paid out of the proceeds 
received therefrom. By the efforts of himself and similar agents from other States, an 
act was passed providing for the refunding of the direct tax. He/d, petitioner could 
recover fromthe Commonwealth. Davis v, Commonwealth, 41 N.E. Rep. 292 (Mass.). 

The question of public policy is always a broad one, Such a contract is that set 
out above, if made between two individuals, would, according to the trend of authori- 
ties, be void as against public policy. TZvist v. Child, 21 Wall. 441. But the legisla- 
ture can regulate public policy. They are the representatives of the people. As the 
court says, “ The legislature can determine for itself what public policy requires or per- 
mits to be done in the prosecution, in any form of claims of the Commonwealth 
against the United States.” The resolution was not passed to favor Davis. It was 
enacted for the good of the people of Massachusetts, and as it was necessary to pay 
Some one to aid in the passing of the refunding law, the case does not seem to be one in 
which the legislature cannot legally pass an act setting aside the general law. At all 
events, as the legislature had sanctioned the contract made between the Governor and 
Council and the petitioner, and as it had a right to provide for the compensation of its 
own agents, the court could not, as a judicial body, declare the contract void. 

CONTRACTS — RECOVERY ON ULTRA VIRES CONTRACTS—REs JUDICATA, —Con- 
tract for money’paid without authority of plaintiffs to defendants by a joint manager 
of plaintiff and defendant. Defendant contended, (1) that the contract which gave rise to 
the payment was u/tra vires; (2) that the plaintiff had sued defendant on this claim in 
the court below, and was estopped by the judgment of that court in his favor to raise 
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the question, He/d by a majority of the court, that, as the present had formed one of 
three distinct claims in the lower court, and neither its record nor the defendant’s an- 
swer in the present case showed that it had been adjudicated there, the judgment was 
no estoppel, and that as all agreed that the fact of the contract being u/tra vires was no 
bar to the plaintiff’s claim, he ought to recover. Nashua & L. R, Corp. v. Boston & 
L. R. Corp., 41 N. E. Rep, 268 (Mass ). 

That such a claim as the present is not barred by the fact that plaintiff corporation 
acted ultra vires is well settled. The recovery should be in quasi contract, and not on 
the contract itself, as it is illegal. In the first form of action the law implies a prom- 
ise, and so the illegal contract is not putin question. Keener on Quasi Contracts,p. 272, 
note 1. Whether theclaim is barred by a previous judgment, in which it formed one of 
three distinct issues, is a more difficult question, and was the one on which the court 
differed. The majority seems to think that the defendant should show that the claim was 
not adjudicated below. But why should the burden of establishing this be on defendant ? 
The judgment of the court below raises at least a prima facie case against plaintiff's 
claim, and, if it does not entirely estop him from showing that it was not adjudicated 
there, it at any rate puts on him the burden to show it was not. Paine v. Jus. Co., 12 
R. I. 440. The opinion of the majority of the court is open to doubt on this point, even 
if one does not feel inclined to go as far as Mr. Justice Holmes, who, in dissenting, 
remarks, ‘*‘ When the pleadings present three distinct issues, and the final decree is for 
the plaintiff in two of them and is silent as to the third, it has the same effect with 
regard to that issue as if it had been expressly for the defendant.” Goodrich v, Yale 
8 Allen, 454 ; Schmidt v. Fahensdor/, 30 Ia. 498. 

ConTRACTS — STOCK GAMBLING — RECOVERY OF SECURITIES.— Plaintiff and de- 
fendant had entered into a contract by way of wager on the differences of tape prices 
of stocks. As security for payment the plaintiff deposited certain shares, and for the 
recovery of these this action is brought. The defendant relied on the following clause 
in the Gaming Act of 1845: ‘‘ No suit shall be brought .. . for the recovery of an 
valuable thing . . . deposited in the hands of any person to abide the event on which 
any wager shall have been made.” /7e/d, that this clause applies only to deposits to 
which the happening of the event is to determine the title; that the securities are not 
of such a nature, and may be recovered. Strachan v. Universal Stock Exchange Limited, 
[1895] 2 Q. B. 329. , ' 

This decision seems sound and to accord with the rule allowing recovery of de- 
posited stakes when depositor has repented and demanded the wager of the stake- 
holder before the happening of the event. The ground of the decision in both cases 
is that it does not aid or affirm an illegal contract, but arrests it. 


CORPORATIONS — FLOATING SECURITY—SUBSEQUENT MORTGAGE OF CHARGED 
Assets, — The defendant railway company issued a set of debentures, and, as floating 
security for the payment of interest thereon, charged allits property, present and future. 
A condition provided that ‘‘ notwithstanding the said charge the company shall be at 
liberty to use, sell, or otherwise deal with any part of its property until default shall be 
made in the payment of interest for three calendar months.” After an instalment of 
interest had fallen more than three months in arrear, the company mortgaged a part of 
its assets to gecure the payment of anewset of bondsthenissued. The plaintiff on be- 
half of the debenture holders brought this action to enjoin the payment of the mone 
on the bonds.. He/d, by the Court of Appeal, reversing decision of North, J., that after 
the expiration of the three months the security still remained floating and the assets 
at the disposal of the company until some action was taken by the debenture holders 
to enforce the security. The bondholders therefore had priority, the mortgage having 
beenin trust for them. Government Stock Investment and other Securities Co, vy, Manila 
Ry. Co., [1895] 2 Ch. 551. 

The reversal of the decision of North, J., seems to have rested altogether on a mere 
difference of interpretation. North, J., was of opinion that, the charge as floating secu- 
rity being not enforceable until interest was three months in arrear, the proper infer- 
ence was that at the end of that period it became a fixed charge without any action on 
the part of the debenture holders, and so granted the decree prayed for. The view 
entertained by the Court of Appeal would seem to be the sounder. 

CORPORATIONS—POWERS OF A CITY IN REGULATING THE PRICE oF GAS, — 
In 1886 the city of Iola granted to the Iola Gas and Coal Co. the right to lay pipes, etc., 
and to supply the city with gas. No rates were prescribed. In 1889 the company 
assigned all its rights and interests to Pryor and Paullin. In 1895 the city passed an 
ordinance making it unlawful for any person or firm to charge for gas anything in 
excess of certain prices specified in the ordinance. e/d, that said ordinance is in- 
operative and void as to Pryor and Paullin, in so far as it purports to establish prices 
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for gas furnished by them to private consumers. Jn re Pryor, 41 Pac. Rep. 958 
Kan,). 

; Thee is some conflict of opinion as to whether even the legislature, having once 
granted a franchise, may thereafter step in and assume to regulate prices. See Spring 
Valley Water Works v. Schottler, 110 U.S.347. Where the legislature has reserved this 
power, it has been held that it may by express terms delegate it to a municipal corpo- 
ration. State of Ohio v. The Cincinnati Gas Light Co., 18 Ohio St. 263. The precise 
question presented by the principal case has arisen in but few instances. The decis- 
ion seems manifestly correct. The case decides that, by common law, a municipal cor- 
poration has no power to regulate prices, nor has it any such power implied from the 
legislature under a general statute providing that gas and water companies shall be 
subject to such regulations as the municipal authorities shall prescribe. City of Rush- 
ville v. Rushville Gas Co., 132 Ind. 575, is directly contra, but that case has been 
overruled by Lewisville Gas Co, v. The State, 135 Ind. 49, which is in accord with the 
decision in the principal case. See also Cityof St, Louis v. Bell Telephone Co.,96 Mo. 
623, accord. 

CRIMINAL PROCEDURE — EXCESSIVE SENTENCE — HABEAS CorPUS — JURISDIC- 
TION.— Petitioner was sentenced to imprisonment for five years for a crime for which 
the court had no authority to impose a sentence in excess of two years. He applied 
for a writ of habeas corpus, /e/d, that, when a court had jurisdiction of the person 
and the offence, the imposition of an excessive sentence was not an act without its 
jurisdiction which could be attacked by habeas corpus if the legal part of the sentence 
was separablefrom the excess; but was merely an error which as to the excess should 
be corrected by writ of error. Jn re Taylor, 64 N. W. Rep. 253 (S. Dak.). 

Like United States v. Harmon, 68 Fed. Rep. 472, (noted in 9 HARVARD Law 
REVIEW, 220,) this case and the authorities collected therein show the unmistakable 
drift of the courts toward freeing the criminai law from some of the technicalities that 
serve only to hinder justice. There is no good reason why a man fairly convicted of 
crime should be released altogether because he receives too heavy a sentence, when 
there is the alternative of re-sentencing him for the proper term. The weight of 
authority, composed largely of very recent decisions, is now with the principal case, 
the growth of opinion in the U. S. Supreme Court being clearly traceable from the 
strong contrary dictum in /n re Graham, 138 U.S. 461, through Xe Bonner, 151 U.S. 
242, to the opposite decision in U. S. v. Pridgeon, 153 U.S. 48. 

CRIMINAL PROCEDURE— IRREGULAR VERDICT — DOUBLE JEOPARDY.— Defendant 
was indicted for grand larceny, and when the jury retired they were told to send for 
the judge if they arrived at a verdict during the recess of the court. Instead of doing 
this, the jury, when they reached a decision, sealed their verdict, gave it to the clerk 
of the court, and separated. When the court reconvened, the judge assembled the 
jury in their box, opened and read the verdict in their presence and hearing. On 
exception to the court’s refusal to discharge the defendant for this irregularity an 
appeal was taken. //e/d, that the writing delivered to the clerk in the absence of 
judge and defendant was no verdict, and its acceptance by the judge followed by an 
unauthorized discharge of the jury was equivalent to an acquittal of the defendant, 
who could not be placed in jeopardy a second time. Hayes v. State, 18 So. Rep. 172 

Fla.). 

It ‘ well settled that the discharge of a jury,except in case of necessity, when the 
indictment is valid and the defendant objects, bars any further trial. But the weight 
of authority seems also to hold that a verdict rendered in the absence of the prisoner, 
while entitling him to a new trial, does not discharge him. State v. Hughes, 2 Ala, 
102; Rose v. State, 20 Ohio St. 31 ; People v. Perkins,1 Wend.g1 ; Sneed v. State, 5 Ark. 
431. If the above decision is right, it must be on the narrow ground that, because the 
jury were not expressly authorized to deliver a sealed verdict, their written decision 
was absolutely void, and the judge’s failure to poll them afterwards left the case with- 
out a verdict from them, though they expressed no dissent when their written opinion 
was read in open court. In Momague v. People, 1 Breese, 145, 12 Am. Dec. 157, a 
similar point was decided differently. 

Equity — MORTGAGE OF FUTURE Crops.—A lease of farm lands contained a 
proviso that the property in the crop should be in the lessor until a portion of it had 
been paid in as rent, and until the farm hands were paid. Before the crop was sown, 
it was mortgaged to defendant ; when grown, it was put in possession of plaintiff, an 
unpaid farm hand, who was to satisfy his lien, pay the rent, and return the surplus 
to the lessee. In an action of trover, 4e/d for defendant. Lawrence v. Phy, 41 Pac. 
Rep. 671 (Or.). 

A clear case of a prior mortgage being preferred to a later lien, even though the 





Sak 8 AR PETE ARC HE 











288 HARVARD LAW REVIEW. 


subject matter in dispute was not a legal interest, but merely the lessee’s equitable 
claim. It is worth remarking, however, that this was a mortgage of future crops which 
were to come from the land leased by the mortgagor. 


EVIDENCE— ACTION FOR DEATH OF EMPLOYEE— VERBAL REPORT OF FORE- 
MAN. — At the trial of an action by an administratrix against a corporation to recover 
damages for the death of her husband, the defendant questioned its superintendent 
regarding verbal reports made to him by a deceased foreman as to the condition of 
the works where plaintiff’s intestate was employed. This testimony was admitted. 
The court said, “ lf it was customary for the subordinate to go and report at any time 
in the day verbally, the witness, if acquainted with what that report was, could testify 
as to it.” Williams vy. Walton & Whann Co., 32 Atl. Rep. 726 (Del.). 

From the nature of the subject, the authority upon this point is meagre. The above 
ruling would seem to accord with that exception to the rule against hearsay which 
admits oral statements made in the course of duty by a deceased person, a doctrine 
which originated in a dictum of Lord Campbell in the Sussex Peerage Case, 11 Cl. & 
Fin, 113, and which is now considered as established in England. With the exception 
of the principal case, no American ruling upon the subject has been called to our 
attention. The admission of such evidence in this case may prove to be a step toward 
the adoption by our courts of the English doctrine. 


EvIDENCE— Post-TESTAMENTARY DECLARATIONS. — Bill to set aside a will. Both 
parties admitted the execution of a will, but plaintiff contended that the genuine 
will had been destroyed, and that the one in court was aforgery. The latter gave de- 
fendant a fee simple in certain land, the former, as was alleged, gave defendant only a 
life estate with remainder to the plaintiff. In order for the plaintiff to be allowed to 
contest the will, he had toshow that he was interested in the estate; for this purpose 
he introduced declarations made by the testator shortly before his death, stating the 
contents of the will as alleged. The evidence was admitted. McDonaldv. McDonald, 
41 N. E. Rep. 336 (Ind.). 

The court cites a list of authorities to show that declarations of a testator are ad- 
missible to prove the contents of alost will. The furthest extent to which these authori- 
ties appear to go, however, is that post-testamentary declarations are admissible to 
prove the contents of a lost will only when corroborative of other evidence. Sugden 
v. Lord St. Leonards, 1 Pr. Div. 154; but see Woodward v. Goulstone, 11 App. Cas. 
469. In the principal case there was no other evidence of the contents. The decision 
might possibly stand as an extension, admitting such evidence where proof of contents 
was merely collateral to the issue; but it is difficult to see why the purpose for which 
a fact is used should alter the mode of its proof. 


GARNISHMENT— COUNTY AND MUNICIPAL CORPORATIONS NOT SUBJECT TO 
GARNISHMENT. — He/d, that a board of county commissioners is not subject to 
garnishment undera statute which makes any “person” liable,and which further states 
** person” to include corporations. The case is rested on Stermer v. Board of Com’rs, 
38 Pac. Rep. 839, where a county board is held to be only a quasi corporation. 
Gann v. Cribbs et al., 41 Pac. Rep. 829 (Col.). : 

That a municipal corporation is not subject to garnishment has been held in the 
recent case of Leake et al. v. Lacey, 22 S. E. Rep. 655 (Ga.). The ground of public 
policy stated in the latter case seems the true reason for such decisions as these, the 
court oftenstraining the text of a statute under the impression that it is for the public 
benefit that those contracting to do public works shall not have the necessary supply 
of money cut off by garnishment while in the hands of the public corporation for 
which they work. 


JUDGMENTs — VALIDITY — DISQUALIFIED JUDGE. — Held, the effect of a statute 
providing that “no justice of the peace shall sit in any cause when he may be in- 
terested or where he may be related to either party within the third degree,” is to 
deprive a justice of the peace of all jurisdiction of such causes ; judgment entered by a 
justice in such cause is void, and he is liable in damages for property seized under it. 
Mc Vea v. Walker, 31 S. W. Rep. 839 (Tex.). 

A substantially similar statute to that involved in the principal case is to be found 
in many States, but the courts of the different jurisdictions are not agreed as to the 
effect to be given to it. According to one view, the judgment of a judicial officer 
sitting on the cause of a relative in contravention of the statute is merely voidable, 
and consequently not open to collateral attack ; according to the other view, such 
judgment is absolutely void. The former view is upheld in Black on Judgments, 
§ 174, the latter in Freeman on Judgments, § 146, and in Cooley on Torts, 421. The 
different jurisdictions appear to be pretty evenly divided on the question. See 
authorities collected in the references. 

















RECENT CASES. 289 


PARTNERSHIP — SET-OFF OF A PERSONAL DEBT OF ONE PARTNER.—A partnership 
‘was owed by the estate of a deceased person the sum of $40,604.55. A member of 
the partnership, Thomas H. Allen, owed the estate $38,678.28, a debt growing out of 
his acts as executor of said estate. He/d, that Allen could set off a personal judgment 
for that sum against himself in favor of the estate against the indebtedness of the 
estate to the firm. Vugentet al, v. Allen etal, 32 S. W. Rep.g (Tenn.). 

As a rule, a debt which is owed by one of the members of a firm cannot be set off at , 
law against a debt owing to the firm. There are exceptions to this rule, however. 
One exception is that if the parties have agreed expressly or impliedly that a debt 
owing by one of them can be set off against a debt owing to the firm, effect will be 
given to that agreement and the case taken out of the general rule. 1 Lindley on 
Partnership, *294 ; Rogers v. Batchelor, 12 Peters, 221. The principal case falls within 
this exception, as the court thought that Thomas H. Allen had, if not express, at 
any rate implied authority to set off the two debts. 

PLEDGE— CONVERSION— ToRTIOUS SALE BY PLEDGEE.—A pledgee made a 
tortious sale of his pledge ; no tender of the indebtedness had been made. He/d, the 
tortious sale by the pledgee gives the pledgor right to immediate possession, and he 
may maintain trover without making tender of the indebtedness. Waring v. Gaskill, 
225. E. Rep. 659 (Ga.). 

The opinion here handed down does not discuss the authorities bearing on the 
point decided, nor does it disclose the reasoning on which the decision is based. This 
is the more to be regretted because the cases contra, Donald vy. Suckling, L. R. 1 Q. B. 
585, and Halliday v. Holgate, L. R. 3 Exch. 299, are cited by the text-books without 
disapproval, The reasoning of the English cases is, that a sale or a repledge for a 
larger amount, though a tortious act, does not terminate the pledgee’s interest in the 
pledge, i. e. does not give the pledgor a right to immediate possession; the pledgor 
has not such right to immediate possession until tender of the indebtedness, and until 
he has such right he cannot. maintain trover. In Whitaker v, Summer, 20 Pick. 399, 
Balt. Ins, Co. v. Dalrymple, 25 Md. 269, at 306, Bulkelyv, Welch, 31 Conn. 339, 
and Stearns v. Marsh, 4 Denio, 227, at 231, a misuser of the pledge was held to give the 
pledgor right to immediate possession. The doctrine of these cases is, it is sub- 
mitted, preferable to the English view ; the contract is interpreted as by implication of 
law giving the pledgor a right which in the ordinary case of pledge, as it seems to 
us, every pledgor would require, and every honest pledgee would willingly concede, 
if their attention were directed to this point at the time of making the contract of 
pledge. In accord with the principal case see the dissenting opinion of Mr. Justice 
Williams in Fohnson v. Stear, 15 C. B. (N. S.) 330. 

PROPERTY — LANDLORD AND TENANT — IMPLIED CONDITION OF FITNESS FOR 
HABITATION. — Where one hires furnished lodgings, there is no implied agreement that 
they shall continue habitable throughout the term, and therefore, when the family of 
the lessor becomes infected with scarlet fever which is communicated to that of the 
lessee, the latter cannot recover from the former medical expenses thereby incurred. 
Sarson v. Roberts, [1895] 2 Q. B. 395. 

There is in general no implied covenant on the part of a lessor that the premises 
are fit for habitation, nor that he will make any repairs during the term. An exception 
has been laid down in the English courts to m be effect that in a lease of a furnished 
house or of apartments there is a warranty that the premises are reasonably inhabit- 
able, and if they are not so the tenant may quit without notice. Smith v. Marrable, 11 
M.& W.5; Wilson v, Finch- Hatton, L. R.2 Ex. D. 336; Birdv. Lord Grevile, 1 C. & E. 
317. These cases have been questioned in the United States, and even in England 
the exception has never been extended far enough to imply a warranty that the 
premises shall remain in tenantable condition throughout the term. See Howard v. 
Doolittle, 3 Duer, 464 ; Dutton v. Gerrish,g Cush. 89. 


PROPERTY — STATUTE OF LIMITATIONS— ADVERSE POSSESSION.—A landowner, 
in the belief that his land extended to a certain line, occupied up to such line and culti- 
vated the land as his own for more than the statutory period oflimitation. In fact, a 
part of the adjoining section was included within the line, but he never intended to 
claim more than rightfully belonged to him. é/d,that the possession was not adverse. 
Davis v. Caldwell, 18 So. Rep. 103 (Ala.). 

This isa step back by the Alabama court, and is to be regretted. The doctrine 
here laid down finds support in the case of Brown v. Cockerell, 33 Ala. 38, cited in the 
Opinion, but is almost nullified by the later decision in Alexander vy. Wheeler, 69 Ala, 
332, also cited. The courts of Kansas, Iowa, Maine, and one or two other jurisdic- 
tions, have reached the same result, but the current of authority is against it and it 
seems indefensible on principle. The fallacy arises from laying too much stress upon 
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the fact that, if the mistake were known, no claim of title would be made, and too little 
upon the fact that in truth the claim is made. A convincing statement of the correct 
view may be found in French v, Pearce, 8 Conn. 439, and Seymour v. Carli, 31 
Minn. 81, 

PROPERTY — TACKING OF ADVERSE PossEssions. — He/d, that where one encloses 
and occupies more land than is covered by the description in his deed, and sells by the 
same description to another, who enters into possession of all the land enclosed, the 
successive possessions may be tacked to make up the period required by the Statute of 
Limitations. Davockv. Nealon, 32 Atl, Rep. 675 (N. J.). See NorEs, 


QuASI CONTRACTS— FALSE REPRESENTATIONS— SURVIVAL OF ACTION AGAINST 
EXECUTOR. — Where a woman induces a man to marry her by falsely representing her- 
self as a single woman, his only remedy is an action of tort for the personal injury, and 
no action will lie against her executor on the theory of aquasi contract. Jn re Payne’s 
Appeal, 32 Atl. Rep. 948 (Conn.). 

It is well settled that where a man falsely represents himself as unmarried, and 
thereby induces a woman to marry him, an action for deceit will not survive against his 
personal representative. Price v. Price,75 N. Y.244; Grimm v. Carr, 31 Pa. St. 533. 
Whether an action for services will survive on account of the unjust enrichment of the 
estate of the wrongdoer must be considered an open question. The Supreme Court of 
Massachusetts, influenced perhaps by the analogy of those cases in which it has been 
laid down that adisseisee cannot maintain a suitin assumpsit for mesne profits against. 
a disseisor until he recovers the real estate by ejectment, has decided that a woman 
cannot sue an administrator to recover the value of services rendered to her husband’s 
estate under the belief that she was his lawful wife, although this belief is solely in- 
duced by the husband’s fraudulent misrepresentations. Cooper v. Cooper, 147 Mass. 370. 
The Connecticut court accepts this line of reasoning. The contrary view is main- 
tained in Higgins v. Breen, 9 Mo. 497, and Fox v. Dawson, 8 Martin, 94, There would 
seem to be small difficulty on principle in allowing a recovery to the extent to which the 
estate of the tortfeasor has been benefited. The fraud of the deceased has caused 
the ignorance of the facts, and if the injured party chooses to ignore the personal 
injury and sue for the unjust enrichment, he should be allowed todoso. Keener on 
Quasi Contracts, p. 321 ef seg. 

SALEs — Factors Acts. — He/d, that the word ‘‘ sale” in Massachusetts Factors Act 
does not include a completed sale, and that where there is larceny there can be no 
‘*intrusting” within the meaning of the act. Prentice Co.v. Page, 41 N, E. Rep. 279. 
(Mass.). See NoTEs. 

SALES— WHEN TITLE PassEs.—C., a hotel proprietor, ordered of plaintiff two 
settees to be manufactured by the latter; when finished plaintiff delivered them to C. 
There was no agreement as to the time of payment, C. before paying plaintiff sold to 
defendant, and plaintiff brought replevin against defendant. The presiding justice in 
his instructions practically directed a verdict for plaintiff. Defendant brings excep- 
tions. Held, sustaining exceptions, that the presumption is that the parties intended 
to make’ payment and delivery concurrent conditions. If vendor waives the condition 
of payment, title vests in the vendee ; delivery without payment is evidence of a 
waiver, and it should be left to the jury whether there was sucha waiver. Geo, W. 
Merrill Furniture Co. v. Hill, 32 Atl, Rep. 712 (Me.). 

The decision itselfis undoubtedly correct, but the language of the court is, to say 
the least, loose. The error is in regarding the payment as presumably a condition pre- 
cedent to the passing of title, when it is only a condition precedent to delivery, and 
a waiver of it has no effect on title. In case of goods to be manufactured, presum- 
ably title passes upon appropriation and acceptance. Wilkins v. Bromhead, 6M. & G. 
963; Smith v, Edwards, 156 Mass. 221. Someauthorities seem to say that title passes. 
as soon as the things is finished. Goddard v. Binmey, 115 Mass. 450; 2 Kent’s Comm. 
*504, A condition may go either to title or to delivery, but even where it goes to title, 
if the goods are put into the hands of the buyer, it seems a sound doctrine that there: 
is presumably a waiver of the condition, Upton v. Sturbridge Cotton Mills, 111 Mass. 
446; Haskins vy. Warren, 115 Mass. 514; Comer v. Cunningham, 77 N.Y. 391. The 
doctrine that in a cash sale presumably title does not pass till cash is paid, Pass v. 

Reed, 52 N. H. 136. (a doctrine denied by Blackburn so far as mercantile transactions 
go,) is generally applied where the contract is for the sale of specific goods, rather than 
of goods to be manufactured. 

TorTs— DEATH BY WRONGFUL ACT—CONTRIBUTORY NEGLIGENCE OF SOLE 
BErneEFIciary. — Held, that where a father sues as administrator to recover for death 
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of child, and he is sole beneficiary, his contributory negligence is a good defence. 
Bamberger v, Citizens’ St. R,Co., 31 S. W. Rep. 163 (Tenn, ). See Nores, 


ToRTS— UNFAIR COMPETITION— FRAUDULENT SIMULATION.— Declaration that 
defendant in adopting a particular style of wrapper and in labelling his wares “ Thedford 
& Co’s Black Draught, ” intended to and did trick the public into buying defendant’s. 
medicine in the belief that they were purchasing a medicine of plaintiff's manufacture 
which was put on the market in similar wrappers, and labelled “Thedford’s Black 
Draught,” Defendant demurred, /7e/d, overruling the demurrer, a plaintiff has a right 
of action against a defendant who intentionally tricks plaintiff’s customers into buying 
defendant’s wares in the belief that they are of plaintiff's manufacture. Thedford’ 
Medicine Co. v.Curry, 22 S, E. Rep. 661 (Ga. ). 

The principle here applied is not a new one, nor even a new application of an old 
principle, It is the same principle and the same application of it by virtue of which 
the common law protected the use of trademarks before their use was protected by 
statute. Lord Blackburn in Manufacturing Co, v. Loog, 8 Appeal Cases, 15, at 29, 30. 
Plaintiff’s right which defendant has violated is not a right to the exclusive use of a 
particular name or a particular kind of wrapper for his wares ; “ his right is to be pro- 
tected against fraud, and fraud may be practised against him by means of a name, 
though the person practising it may have a perfect right to use that name provided he 
does not accompany the use of it with such other circumstances as to effect a fraud 
upon others,” Lord Langdale in Croftv. Day, 7 Beav. 84, at 88. This principle and 
its application to cases not distinguishable from the principal case are well established 
in Englandand America, Perry v. Truefett, 6 Beav. 66 ; Blofieldv. Payne, 4 Barn, &. 
Ad. 410; Sykes v. Sykes, 3 B. & C. 541; Lee v. Haley, 5 Ch, Appeals, 155; Stone v. 
Carlan, 13 Law Reporter, 360; Vail Co, v. Bennett, 43 Fed. Rep. 800; Manufacturing 
Co. v. Manufacturing Co,,138 U.S. 537, at 549. See also 4 HARVARD Law REVIEW, 
321; § HARVARD Law REVIEW, 139. 
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Tue Mirror oF Justices. Edited for the Selden Society by William 
Joseph Whittaker, with an Introduction by Frederic William Mait- 
land. London, 1895. 

The chief value of this publication is the proof it gives that the 
“Mirror” is valueless. This book had been freely cited by Coke and 
other lawyers of the sixteenth and seventeenth centuries ; and Judge 
Gray not long ago considered at length an extract from it in the very 
important case of Briggs v. Light Boats, 11 All. 157. It is therefore 
well worth while to have its unreliability established ; and that this is 
done will appear from the following statements in the Introduction: 
“ Our author’s hand is free, and he is quite able to do his lying for 
himself, without any aid from Geoffrey of Monmouth or any other liar. 
He will not merely invent laws, but he will invent legislators also ; for 
who else has told us of the statutes of Thurmod and Leuthfred ? The 
right to lie he exercises unblushingly. . . . Religion, morality, law, these 
are for him all one ; they are for him law. . . . That he deliberately 
stated as law what he knew was not law, if by law we mean the settled 
doctrines of the King’s court, will be sufficiently obvious to any one who 
knows anything of the plea rolls of the thirteenth century. . . . One word 
is wanted to make this true ; the word ‘not.’ Our author knows that as. 
well as we know it.” All this is as true as it is vigorous, and it is evi- 
dent that. a book of which such things can be said is not one to be 
rashly used as authority. . 





i 
p 
" 
|) 
R 
i 
: 
fi 








292 HARVARD LAW REVIEW. 


It is not true, however, that the whole book is false. The greater part 
of it probably is sound, and some important statements of law for which 
there is no other direct authority are no doubt true. But it would require 
more labor to separate true from false than the result would be worth. 
With most of the old rolls and the Year Books for the whole reign of 
Richard II. yet to be published, students of legal history can devote 
‘their time to more profitable studies than that of the Mirror. 

Professor Maitland gives much space to a consideration of the author- 
ship of the treatise, and is inclined on the whole to acquit Andrew 
Horn, though not without grave doubt. His conjecture is that some 
young man, at a time when a great judicial scandal had just come to 
light, wrote this as a serio-comic attack on judges in general, and laughed 
in his sleeve at the result. ‘ We guess that he wanted his readers to be- 
lieve some things that he said. We can hardly suppose him hoping that 
they would believe all. We feel sure that in Paradise, or wherever else 
he may be, he was pleasantly surprised when Coke repeated his fictions 
as gospel truth, and erudite men spoke of him in the same breath with 
Glanvill and Bracton. That is just what he wished. ” 

One more guess will do no harm; and though not so diverting as this, 
and more commonplace, it is at least possible. The great unevenness of 
the book is apparent; part is true, part is grossly false. Professor Mait- 
land points out also the contradiction between different passages. Now 
the author writes as a cleric, now-as a layman; now as a supporter of the 
King, now of the nobles ; now as a Londoner, now as one opposed to the 
franchises of the city. May it not be that some young man of more zeal 
than knowledge got together from all possible sources such scraps of law 
as he could, and pieced them together ? We may assume that such a 
youth had two or three notions, held with all the tenacity of ignorance, 
which appear as the two or three “leading motives” of the book. At 
this time, during the prosecution of the judges, all sorts of stories were 
of course flying about, such as nowadays would get into the newspapers ; 
and the singular notions of law now often found among intelligent laymen 
must have been more common and more singular. These stories and 
notions would be grist for our young man’s mill. 

Whether we insist on our own guess or not, we must all agree that 
Professor Maitland’s Introduction is a gem,—as perfect in its way as 
his Introduction to Bracton’s Note Book, and its way is most diverting. 
One reader, at least, thinks the want of value in the Mirror itself much 
more than compensated by the clever comments to which it has given 
rise. We could better spare a much better book than the Mirror with 
this bright appurtenance. J. H. B. 





‘THE CONSTITUTION OF THE UNITED STATES AT THE END OF THE FIRST 
Century. By George S. Boutwell. Boston, U.S. A.: D.C. Heath 
& Co. 1895. pp. xviii, 412. Small 8vo. cloth, $3.50. 

* An examination of the authorities, ” says Governor Boutwell, “ justi- 
fies and renders unavoidable the conclusion that the Constitution of the 
United States in its principles and in its main features is no longer the 
subject of controversy, of debate, or of doubt.” “This is the only 
book,” say his publishers in their accompanying circular, “in which the 
line between State sovereignty and the national supremacy of the govern- 
ment is marked distinctly.”” These two quotations show better the tone 
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of the work than more extended criticism could. The contents consist 
of three parts. The first third of the book contains annotated texts from 
the Declaration of Independence through to a thoroughly indexed text 
of the Constitution, with the references to decisions inserted immediately 
after each clause. Next follows a short essay on the “ Origin and Pro- 
gress of Independence,” the general texts for which are perhaps found in 
the statements on page 148, that “for one hundred and thirty years” up to 
1763 ‘‘ the supremacy of Parliament had been denied whenever the claim 
was presented,” and on page 149, that in this state of affairs “the only 
ground of hope was in negotiation, and that appears not to have been 
thought of’ by England. Then a digest of decisions and comment com- 
pletes the book. It is printed in the ordinary type of the text, instead 
of in the irritatingly fine print usually found in digests. It is also very 
conveniently arranged for reference under the Articles and clauses of the | 
Constitution and other texts. This should make the book of service in. 
hasty search for decisions upon special phrases of the Constitution. 
R. W. H. 





THE RELIGION OF THE REPUBLIC AND Laws OF RELIGIOUS CORPORA- 
Tions. By Alpha J. Kynett, D.D., LL.D. Cincinnati: Cranston & 
Curts. New York: Hunt & Eaton. 1895. 8vo, pp. xxiii, 852. 

The first part of the book is contributed directly by the author, and 
deals principally with the “ American Civil Structure” and “ Religion in 
the Republic.” One might complain of the tendency in places to pulpit. 
rhetoric in the treatment of these topics. At times, too, the discussion is 
marked by defects characteristic of most attempts to deal with large sub- 
jects in outline. One fails, for instance, from the summary of the colonial 
history of Virginia (page 32) to grasp the author’s idea of the character 
of the Virginian colonists. This portion of the book is, however, an inter- 
esting contribution toward solving the somewhat perplexing relation of 
church and religion to our political forms of government. As a matter 
of law, exception may be taken to the inadequate definition of corpo- 
ration (page 110) as “a creature of law having certain of the rights, 
powers, and duties of a natural person”; and according to the index, 
there is no allusion to the question of the enforceability of voluntary sub- 
scriptions for religious purposes. A collection of statutes —of every 
State — dealing with religious corporations forms the second part of the 
book, and has been prepared by the author’s legal assistants. It is of 
value to all who have to do with church property. The work is care- 
fully revised from the edition of 1886, and brought thoroughly up to 
date. Notes of judicial decisions interpreting the statutes are given 
wherever it is possible. E. R. C 





THE AMERICAN DiGesT. ANNUAL. 1895. (Sept. 1, 1894, to Aug. 31, 
1895). Prepared by the Editorial Staff of the National Reporter 
System. St. Paul, Minn.: West Publishing Co. 1895. 

All the American cases of the past year are included in this volume, 
and they are some twenty thousand in number. The work is admirably 
indexed, and has the good quality of being a little less bulky than some 
of its predecessors, while accomplishing equally good results. 

R. G. De 
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‘THE RIGHT TO TAKE WATER FROM STREAMS AND LAKES FOR PUBLIC 
WATER Suppty. By R. G. Brown of the Minneapolis Bar. Press 
of F, W. Shepherd, New York. 1895. pp. 15. 

This is a paper which was read before the last convention of the 
American Water Works Association. It is not an argument, but simply 
‘a statement of established principles, with the reasons which gave rise 
to them. The writer deduces a general rule, which is amply supported 
by his citations of all the leading cases on the subject in the United 


States. The essay is in fact a handy digest of the subject. 
H.C. L. 





